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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 OF 1956 – J Kriel (“the complainant”) v Eskom 
Pension and Provident Fund (“the respondent”) 

 
 

1. Introduction 
 

1.1. The complaint concerns the non-payment of a spouse’s/widow’s benefit 
by the respondent.  

 
1.2. The complaint was received by this office on 3 January 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 30 January 
2007. On 31 January 2007 a letter was despatched to the respondent 
giving it until 1 March 2007 to file a response to the complaint. A 
response was received from the respondent on 27 February 2007, and 
same was forwarded to the complainant on 5 April 2007. The 
complainant’s reply was received on 20 April 2007. 

 
1.3. After reviewing the written submissions it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 

 
2. Factual Background 
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2.1 The complainant lived together with the deceased pensioner (Mr J 
Stelzer) for eight years and they were planning to get married in 
September 2006. Mr Stelzer passed away on 16 July 2006. The 
deceased was a member of the respondent by virtue of his 
employment with Eskom until retirement on 31 December 1997. On 
his retirement, the deceased received a lump sum of R167,039.66 
and commenced receiving a monthly pension of R1,460.54. After 
the death of Mr Stelzer the fund paid the complainant R3,000.00 in 
terms of the rules of the fund.   

 
3. Complaint 

 
3.1 The complainant’s complaint is that she is entitled to receive a 

monthly payment as a surviving partner of the deceased and she is 
also unhappy with the fund’s failure to furnish reasons for its 
decision.  

 
4. Response 
 

4.1 The office received a response from the respondent. 
 
4.2 The respondent referred to rule 26 which reads: 
 

(3) Subject to Section 37C of the Act when a PENSIONER dies, the benefit 
set out in paragraph (a) or (b) below, which ever is applicable, shall be 
paid: 

 
(a) If a WIDOW or WIDOWER or ELIGIBLE CHILD is left, there shall be 

paid to or for such person: 
 

(i) a lump sum equal to R3000,00; and 
(ii) a PENSION, the amount of which shall at any time be equal to 

the specified percentage at that time, as set out in this rule, of 
the PENSIONER’S potential PENSION; 

(b) If no WIDOW or WIDOWER nor any ELIGIBLE CHILD is left, there 
shall, subject to the provisions of subsection (12) hereof, be paid to 
his DEPENDANTS, if any, a benefit equal to: 

 
(i) the excess, if any, of the amount of a lump sum determined in 

terms of subsection (2)(b) at the date of his retirement over the 
total benefit paid to him: plus 

(ii) R3000.00  
 

4.3    The respondent submits that on the death of a pensioner, a pension    
is only payable to a widow of that deceased pensioner. A WIDOW 
or WIDOWER is defined in the rules as follows:  

 
“WIDOW OR WIDOWER shall mean the surviving partner of a MARRIAGE.” 

 
4.4     The rules further define marriage as follows:  
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“MARRIAGE shall mean a MARRIAGE recognised by a South African court of 
law and shall include a customary union according to Black law and custom 
and a union recognised as a MARRIAGE under the tenets of any Asiatic 
religion, and a relationship recognised by the BOARD as constituting a 
MARRIAGE for purposes of the application of the RULES.” 

 
4.5    The respondent contends that only persons who were married to a 

deceased pensioner are entitled to a pension from the fund. By her 
own admission in her complaint, the complainant was not married 
to Mr Stelzer at the date of his death, that is, she was not a 
surviving partner of a marriage as required by the rules and 
therefore does not satisfy the requirement of the definition of widow 
in terms of the rules. 

 
4.6     The respondent also referred to a previous decision of the Tribunal  

Van der Merwe v the Central Retirement Annuity Fund [2005] 5 
BPLR 463 (PFA).  The respondent submits that, the Adjudicator 
ruled (following on the Constitutional Court’s decision in (Volks v 
Robinson) a person has to be married in order to qualify as a 
spouse of a deceased member.   

 
4.7 The respondent contends that as the complainant was not married 

to the deceased at the date of his death, she cannot be regarded as 
a spouse or widow of the deceased pensioner and is not entitled to 
a widow’s pension from it.  

 
5. Determination and reasons therefor 
 

5.1 Section 13 of the Pension Funds Act states that:  
 

“Subject to the provisions of this Act, the rules of a registered fund shall be 
binding on the fund and members, shareholders and officers thereof, and on 
any person who claims under the rules or whose claim is derived from a 
person so claiming.” 

 
5.2 In this matter, the rules of the fund, more particularly rule 26(3) 

states that on the death of a pensioner, a pension is only payable to 
a widow of the deceased pensioner. A widow or widower is defined 
to mean the surviving partner of a marriage. 

 
5.3 It is clear from the rules that marriage means a marriage 

recognised by a South African court of law and shall include a 
customary union according to Black law and custom and a union 
recognised as a marriage under the tenets of any Asiatic religion, 
and a relationship recognised by the Board as constituting marriage 
for the purposes of the rules. 
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5.4 My predecessor dealt with the issue of discretion of the board to 
award widow’s pension to non-eligible widow in Funkey v Lincoln 
Wood Provident Fund [2004] 5BPLR 5695 (PFA) at paragraph 15: 

 
“It is common cause that the Complainant’s second wife was not married to him 
at the date of his retirement and therefore fell outside of the definition.  However, 
the proviso permits the board of management in its absolute discretion to waive 
the requirement and pay a pension to the spouse of a pensioner falling outside 
paragraph (b) of the definition of “eligible widow” on the death of the pensioner.” 

 
 

 
5.5 The evidence suggests that complainant was not married to the 

deceased and was therefore not considered as a widow by the 
respondent. It is clear from the definition of a marriage that the 
board is empowered to recognise certain relationships as 
constituting a marriage.  However, the board has not considered 
whether the relationship between the complainant and the 
deceased constitutes a marriage.  In the present case, the 
complainant lived together with the deceased for eight years and 
they were planning to get married in September 2006. 

 

5.6 The appropriate relief in this matter is to refer the matter back to the 
board for it to exercise its discretion. 

 
6. Relief 
 

6.1       The order of this tribunal is as follows: 
 

 6.1.1  The board of the fund is directed to exercise its discretion in   
terms of the rule 26(3)(a)(ii) read together with the definition 
of widow and marriage and determine whether the 
relationship between the complainant and the deceased falls 
within the meaning of marriage, within 21 days from the date 
of this ruling; and 

 
 6.1.2    The board is further directed to inform this Tribunal and the 

complainant of its decision, together with the reasons 
therefor, within 7 days of making the decision.  

 
DATED AT CAPE TOWN ON THIS THE               DAY OF                         2008 
 
 
Yours faithfully 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 


