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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”): A VAN DER NEST v THE WORKERS FUND 
(‘the fund’’) / ABSA CONSULTANTS & ACTURIES (“Absa”) / PROGRESSOR 
PROVIDENT FUND (“the provident fund”) AND OLD MUTUAL LIFE 
ASSURANCE COMPANY (SA) LIMITED (“Old Mutual”) 
 
 
Introduction 
 
[1] Your complaint concerns the non-payment of your pension fund benefit. 
 The complaint was received by this office on 12 October 2005 and a letter 
 acknowledging receipt thereof was dispatched to you on 17 October 
 2005. On the same date a letter was sent to Old Mutual, which 
 appears to administer the provident fund, giving it until 7 November 2005 
 to file a response to the complaint. On 17 November 2005 a response was 
 received from Old Mutual. The response was sent to you on 22 November 
 2005. On 14 February 2006 a letter was sent to Absa, which appears to 
 administer the fund, giving it until 7 March 2006 to file a response. A 
 response was received from Absa on 13 March 2006. Absa copied you 
 with a response. A reply was received from you on 23 March 2006. I 
 consider it unnecessary to hold a hearing in this matter. My determination, 
 together with reasons therefor, is set out below.      
 
 
Complaint 
 
[2] You were employed by Gold Circle Racing and Gaming Group (its correct 

citation is not clear from the papers filed on record), which is a 
participating employer in the fund. You became a member of the fund on 1 
September 1998 by virtue of your employment until you were dismissed 
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on 22 October 2004.  Upon termination of your service, you only received 
a benefit of R770.54 from the provident fund. 

 
[3] You state that before you became a member of the provident fund, you 

were a member of the Workers Fund from September 1998. Your 
employer was contributing at a rate of R75.00 a month to the fund. You 
were informed by the employer that your benefit in the fund would be 
transferred to the provident fund. You have tried to contact your employer 
on numerous occasions, without success, to find out whether the benefit 
was indeed transferred or not. 

 
[4]  In your reply to the response made by Absa you state that you have no 

recollection of resigning from your employment in December 2002. You 
also state that contributions were deducted from your salary by your 
employer for the period February 2003 to August 2004, and you want to 
know what happened to those contributions. You have annexed copies of 
salary advice slips for the period January and February 2003 in support of 
your contention. You accordingly request this tribunal to investigate your 
complaint and order payment of your full pension fund benefit. 

 
 
Absa’s response 
 
[5] Absa confirms that you were a member of the fund from 1 September 

1998. It states that the fund was first administered by Fedlife Assurance 
Ltd, and subsequently by Investec Employee Benefits. Absa took over the 
administration of the fund on 1 February 2003. 

   
[6]    Absa states that you exited the fund on 31 December 2002 and has 
 annexed a withdrawal notification form which was duly completed and 
 signed by you, in support of its contention. Absa states further that the 
 fund’s  records show that your fund credit was R6587.80 as at 1 February 
 2003. It states that no contributions were received by the fund from the 
 employer after 1 February 2003. It submits that at the time of your exit you 
 were paid a withdrawal benefit of R5 553.07, representing the nett value of 
 your fund share after deduction of income tax. It contends that you were 
 therefore paid your correct benefit.  According to Absa, the employer 
 made payment of additional contributions for the period 1 February 2003 
 to 31 August 2004. Absa states further that an amount of R1974.55 in 
 respect of the additional contributions made on your behalf is presently 
 being held by the fund. Since it is not clear that you were a member of the 
 fund after 31 December 2002 when you withdrew, the fund has not yet 
 released this amount to you. Absa confirms that the fund value will be paid 
 to you on confirmation by the employer that you were re-employed by it, 
 and are therefore entitled to the contributions paid by the employer. It also 
 states that if the employer confirms that these contributions were paid 
 erroneously, the contributions will be refunded to the employer.  
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[7] Absa advises that on 31 August 2004 all active members of the fund were 
 transferred to the provident fund. The section 14 transfer does not reflect 
 you as a member of the fund. 
 
 
Old Mutual’s response 
 
[8] Old Mutual advises that your interest in the fund was not transferred to 
 the provident fund. It states that it has established that you were paid your 
 benefit from the fund. 
 
 
Determination and reasons therefor 
 
[9] It is clear from the evidence before me, which you have not disputed, that 

a benefit of R5553.07 was paid to you after you exited the fund in 
December 2002, as reflected in the withdrawal notification form that you 
duly completed and signed on 23 January 2003.  

 
[10] The evidence suggests that after you exited the fund the employer  
 subsequently paid additional contributions for the period 1 February 
 2003 to 31 August 2004.  
 
[11] Regarding the question of whether you were employed subsequent to 

exiting the fund in December 2002, you have annexed a copy of your 
salary advice slip dated 25 February 2003 which clearly indicates that you 
were indeed employed by the employer at the time. Your date of 
engagement is reflected on the salary advice slip as 6 June 1994. The 
probabilities are strong that you were still employed despite the fact that 
on the withdrawal notification form you indicated that you had resigned. In 
section B(4) of the withdrawal form the following question is inserted “Has 
any portion of this benefit been pledged as security for housing loan?” The 
tick has been made in the “No” box. The next sentence is “If “yes” please 
provide the details”. The word “Cancelling benefit” has been handwritten 
next to it. The only reasonable inference to be drawn from this document 
is that you did not resign from your employment. You indicated in that form 
that you were resigning for the purposes of obtaining a withdrawal benefit 
but you continued to be employed under the same terms and conditions of 
your contract of employment. The question of whether the benefit was 
obtained under false pretences or not is not at issue in this complaint.  

 
[12] However, it may well be of relevance to the Registrar of Pension Funds 

and the Commissioner for South African Revenue Services, both of whom 
may have concerns about the premature accessing of pension monies 
contrary to the rules of the fund, and contrary to prevailing legislation. 
Participating employers should note that these types of practices may well 
have the effect of jeopardising the favourable tax status of the fund, to the 
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detriment of all remaining members. For this reason I will be referring this 
matter to both authorities in order that they may investigate further, if they 
so wish. 

 
[13] In the circumstances, I am satisfied that you were employed during the 

period 1 February 2003 to 31 August 2004 and were consequently still a 
member of the fund during this time.  

 
[14] You are therefore entitled to the additional benefits funded by the 

contributions paid on your behalf by the employer. 
 
 
Relief 
 
 [15] In the result, the order of this tribunal is as follows: 
 

[15.1]  the fund is directed to make payment to you of the additional 
benefit it is holding on your behalf, less any permissible 
deductions in terms of the Act, within seven days of the date 
of this determination. 

 
 
 
Dated at Cape Town on this the                      day of                                2007. 
 
 
 
Yours faithfully 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 


