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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): AWF DE BEER (“the 
complainant”) v NISSAN RETIREMENT FUND (“the first respondent”) 
AND MS J GROBLER (“the second respondent”) 

 
1.Introduction  
 
[1.1] The complaint concerns the alleged improper distribution of a death 

benefit by the first respondent following the death of the complainant’s 
brother, Mr PGR Mouton (“the deceased”).  

 
[1.2] The complaint was received by this office on 21 September 2005. A letter 

acknowledging receipt thereof was sent to the complainant on 7 October 
2005. On the same date a letter was dispatched to the first respondent 
giving it until 28 October 2005 to submit its response to the complaint. 
During our investigation it became apparent that Ms J Grobler as a 
beneficiary of the deceased’s death benefit had a substantial interest in 
the matter. Therefore, on 14 November 2005 Ms J Grobler was joined as a 
second respondent in this matter pursuant to section 30G(d) of the Act. 

 
[1.3] Responses were received from the first respondent on 28 October 2005 

and from IFG Africa Employee Benefits, on behalf of the second 
respondent, on 24 November 2005. These responses were forwarded to 
the complainant on 14 November 2005 and 16 February 2006, 
respectively.  
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[1.4] After considering the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be repeated. The determination 
and reasons therefor appear below. 

 
2.Factual Background 
 
[2.1] The complainant was the sister of the deceased who passed away on 26 

October 2004. The deceased was employed by Nissan South Africa (Pty) 
Ltd (“the employer”) from 1974 and was a member of the first respondent 
until he passed away. The deceased completed a nomination form in 
terms of which he nominated the complainant as a beneficiary to his 
retirement benefit.  

 
[2.2] Upon the deceased’s death, a lump sum death benefit of R1, 095, 406.00 

became available for distribution. The trustees of the first respondent 
wishes to allocate 58% (R631 168.00) of the death benefit to the 
deceased’s partner, the second respondent, and 42% (R464 238.00) to 
the complainant. However, the first respondent decided to retain the total 
lump sum death benefit pending the decision of this tribunal. 

 
3.Complaint 
 
[3.1] The complaint is that the first respondent erred in deciding to allocate 58% 

of the death benefit to the second respondent. The complainant contends 
that the first respondent did not have due regard to all the relevant facts in 
the allocation of the deceased’s death benefit. The complainant submits 
that there was no conclusive evidence that the deceased and the second 
respondent would have entered into a marriage before he passed away. 
Further, the complainant submits that the deceased could not have been 
in a position to maintain the second respondent and in fact did not attend 
to her de facto support. However, the complainant acknowledged that the 
deceased and the second respondent shared a common household. 

 
[3.2] Therefore, the complainant submits that the correct approach in this 

matter would be to allocate the entire amount of the death benefit to him 
as a nominated beneficiary. Alternatively, the complainant argued that the 
benefit should be paid to the deceased’s estate. Moreover, the 
complainant states that the second respondent should lodge a claim of 
maintenance against the deceased’s estate if she believes that she has a 
legitimate claim to the deceased’s death benefit. 

 
4.Responses 
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   The first respondent’s response 
 
[4.1] The first respondent confirmed that the deceased was employed by the 

employer from 1974 and was a member of the first respondent until he 
passed away. It also confirmed that the deceased completed a nomination 
form on 17 October 1995 in which he nominated the complainant as his 
beneficiary. It avers that the second respondent approached the human 
resources department of the employer and indicated that she had been 
living with the deceased at the time of his death and that she was 
dependent on him.  

 
[4.2] The first respondent sets out the procedure which is followed by its 

trustees in considering the apportionment of death benefits. It contends 
that the trustees had due regard to the nature of the dependency of the 
alleged dependants in terms of section 37C(bA) of the Act and further had 
regard to legal and factual dependency. In considering the issue of legal 
dependency, the trustees further contend that they looked at the definition 
of “dependant” in the Act and considered the marriage certificates, birth 
certificates, medical aid documents, last will and affidavits from third 
parties where necessary. It also states that the trustees took into account 
identity documents, affidavits, medical aid documents, title deed searches 
and any other document which proved factual dependency on the 
deceased in considering the issue of factual dependency.                                         

 
[4.3] Further, it pointed out that the trustees only consider a nominee, as set out 

in the nomination form, once allocations of the death benefit have been 
made to the dependants. It is contended that the trustees considered the 
following factors in view of the fact that there was a nominee and an 
alleged dependant: 

 
[7.1] The nomination form was completed in 1995, almost 9 years before 

the deceased passed away.  
[7.2] The complainant and the deceased’s sister are the beneficiary. 
[7.3] At the time of the deceased’s death, he was not residing with the 

complainant and no documents were provided which indicated that 
she was dependent on him at the time of his death. 

[7.4] The deceased and Ms Grobler were not married at the time of his   
death, although they had been cohabiting for a number of years. 

[7.5] The deceased and the second respondent incurred expenses which 
were set out in a letter addressed to ABSA by Ms Grobler. 

[7.6] The deceased’s salary was almost double that of the second 
respondent’s at the time of his death and he provided her with 
additional monies when required. 

 
[4.4] After having regard to the above factors the trustees say that they decided 

that the complainant was not dependent on the deceased at the time of his 
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death and that she was merely a beneficiary nominated in terms of a 
nomination form. Further, the trustees decided that the second respondent 
was not legally dependent on the deceased as they were not married. 
However, the first respondent states that the trustees decided that the 
second respondent was factually dependent on the deceased at the time 
of his death as they had made monetary contributions to expenses which 
they had incurred together.  

 
[4.5] The first respondent states that the trustees agreed that 58% (R631 

168.00) of the death benefit should be allocated to the second respondent, 
while the remaining 42% (R464 238.00) should be allocated to the 
complainant. However, the first respondent indicated that it has retained 
the total amount of the death benefit pending the outcome of this matter 
before this tribunal.  

 
    Response on behalf of the second respondent 
 
[4.6] IFG Africa Employee Benefits filed a response on behalf of the second 

respondent in which it confirms and supports the allocation of the 
deceased’s death benefit by the trustees. It submits that the trustees 
applied their minds and followed a proper procedure in arriving at their 
decision. It states that the second respondent qualifies as a factual 
dependant in terms of the Act. It further states that the second respondent 
and the deceased had committed themselves to a life of interdependence 
to provide each other with emotional and material support as can be 
attested to by affidavits and letters. Further, it avers that the relationship 
had produced the dependency of the second respondent on the deceased 
in material terms and that she was more vulnerable financially. It 
contended that the second respondent earned approximately R4500.00 
per month while the deceased earned almost R8000.00 per month.  

 
[4.7] It further argued that the nomination form is old and the trustees do not 

have to follow it as it is only a guide. It further argued that the deceased 
and the second respondent shared expenses. It is also argued that the 
trustees also considered the complainant as a nominee in this regard. 
Moreover, it is submitted that the amount allocated to the second 
respondent was based on her life expectancy according to the mortality 
tables used by the actuaries.  
 
 
 

5.Determination and reasons therefor 
 
[5.1]    The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependent 
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on the deceased during his lifetime. In effect, section 37C overrides the 
freedom of testation of the deceased. Thus, although the deceased may 
have expressed an intention to benefit a certain nominated beneficiary in 
his nomination form, it does not necessarily imply that a benefit will in fact 
be awarded to her because the deceased’s intention as contained in his 
nomination form is only one of the factors taken into consideration when 
allocating a death benefit (see Mashazi v African Products Retirement 
Benefit Provident Fund [2002] 8 BPLR 3703 (W) at 3705J-3706C). It is the 
board’s responsibility when dealing with the payment of death benefits to 
conduct a thorough investigation to determine the beneficiaries, to 
thereafter decide on an equitable distribution and finally to decide on the 
most appropriate mode of payment of the benefit payable. Their duties in 
this regard were cogently summarized in Sithole v ICS Provident Fund and 
Another [2000] 4 BPLR 430 (PFA), at paragraphs 24 and 25, as follows:  

 
 “When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors:  
 

• the age of the dependants; 

• the relationship with the deceased; 

• the extent of dependency; 

• the wishes of the deceased placed either in the nomination and/or his 
last will; and 

• financial affairs of the dependants including their future earning capacity 
potential. 

 
 In making their decision, trustees need to consider all relevant information and 

ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 
fetter their discretion in any other way.”  

 
[5.2] Section 37C(1)(bA) of the Act deals with a situation where there are both 

dependants and nominees. It reads as follows: 
 

“If a member has a dependant and the member has also designated in writing to 

the fund a nominee to receive the benefit or such portion of the benefit as is 
specified by the member in writing to the fund, the fund shall within twelve 
months of the death of such member pay the benefit or such portion thereof to 
such dependant or nominee in such proportions as the board may deem 
equitable: Provided that this paragraph shall only apply to the designation of a 
nominee made on or after 30 June 1989: Provided further that, in respect of a 
designation made on or after the said date, this paragraph shall not prohibit a 
fund from paying the benefit, either to a dependant or nominee contemplated in 
this paragraph or, if there is more than one such dependant or nominee, in 
proportions to any or all of those dependants and nominees.”  
 

[5.3] The Act clearly confers a discretion on the board where a deceased 
member is survived by both a dependant and a nominee to distribute the 
benefit in such proportions as the board may deem equitable.  

 
[5.4] Further, the apposite portion of section 1 of the Act defines a “dependant” 
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in the following terms:  
 

“dependant”, in relation to a member, means- 

 
(a)  … 
 
(b) a person in respect of whom the member is not legally liable for   

maintenance, if such person- 
 

(i)  was, in the opinion of the board, upon the death of the member in 
fact dependent on the member for maintenance; 

(ii) … 
(iii) …”  

 

[5.5] It is therefore clear that section 1(b) of the Act defines “dependant” broadly 
to include persons in respect of whom the deceased was not legally liable 
for maintenance. Therefore, the purpose of the legislature in defining the 
word “dependant” was to broaden the category of persons entitled to 
share in death benefits by including persons who are de facto dependent 
on the deceased.  

 
[5.6] It is clear on the evidence before me that the second respondent and the 

deceased used to share a common home before he passed away. It is 
further clear that they shared household expenses. The complainant 
submitted that there was no conclusive evidence that the deceased and 
the second respondent would have entered into a marriage before he 
passed away. However, as stated above, dependency is not based on a 
marriage or on a legally recognised union as set out in section 1(b) of the 
definition of a “dependant” in the Act. It has been held that the test for 
dependency is whether the parties lived in a relationship of mutual 
dependence and ran and shared a common household, which is not in 
dispute in this case.  

 
[5.7] There can be little doubt that the deceased and the second respondent 

lived in a relationship of mutual dependence, ran and shared a common 
household. The first respondent submitted affidavits from different people 
who attested to the fact that the second respondent used to live with the 
deceased as husband and wife. The second respondent also submitted an 
affidavit in which she indicated that she lived with the deceased from April 
1999 until 26 October 2004 when he passed away. She further indicated 
that the deceased was the main financial provider and that they shared 
household expenses. It is further clear on the evidence before me that the 
second respondent, although employed, relied on the deceased to enable 
her to meet her monthly needs and was thus dependent on him. She 
therefore falls within the definition of a dependant as defined in the Act 
since she was de facto dependent on the deceased at the time of his 
death. I therefore conclude that the first respondent correctly identified the 
second respondent as a dependant of the deceased.  
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[5.8] On the other hand the complainant did not submit anything to the first 

respondent or to this tribunal which indicates that she was dependent on 
the deceased at the time of his death. It is evident that the complainant 
was only considered as a beneficiary on the basis of a nomination form 
that was completed by the deceased in October 1995. 

 
[5.9] The complainant also submitted that the trustees should, alternatively, 

place the amount of the death benefit in the deceased’s estate. However, 
it is clear that the first respondent can only place a benefit into the 
deceased’s estate if the deceased member has no dependants and did 
not designate a nominee in writing or if the deceased has designated a 
nominee only to receive a portion of the benefit in terms of section 
37C(1)(c) of the Act. In casu, the deceased had both nominee and 
dependant. It follows that the complainant’s assertion that the trustees 
should place the amount of the death benefit in the deceased’s estate 
cannot succeed.  

 
[5.10] Therefore, in my view, it appears that the trustees in coming to their 

decision regarding the allocation of the deceased’s death benefit 
conducted a diligent investigation into the circle of beneficiaries and their 
particular social circumstances. It is further clear that by allocating 58% of 
the death benefit to the second respondent and 42% to the complainant 
the trustees had due regard to relevant facts and exercised their discretion 
properly. The wishes of the deceased was also given due consideration 
but as indicated in Mashazi supra that is but one factor that is to be taken 
into account as trustees have to give due regard to the circle of 
beneficiaries and the extent of their dependency on the deceased.  

 
[5.11] Taking all the factors into consideration I am of the view that the trustees 

considered relevant factors, ignored irrelevant ones, and did not 
improperly fetter their discretion in the distribution of the deceased’s death 
benefit.  

 
[5.12] In the premises, I can find no reason for disturbing the decision of the 

board of trustees. There is no evidence before me to suggest bias in 
distributing the benefit. 

 
[5.13] In the result, the complaint cannot succeed. 
 
 
Dated at Johannesburg on this the               day of                                  2008 
 
 
Yours faithfully 
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MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


