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     Please quote our ref: PFA/MP/10736/2006/LN 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): S D DLAMINI (“the complainant”) v 
PRIVATE SECURITY SECTOR PROVIDENT FUND (“the first 
respondent”), NBC HOLDINGS (PTY) LTD (“the second respondent”) 

 
1. Introduction 
 

1.1 This complaint concerns the distribution and payment of a death 
benefit by the first respondent following the death of Mr. Gravis 
Nhlanhla Zondo (“the deceased”). 

 
1.2 The complaint was received by this office on 12 October 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 30 
November 2006. On the same date a letter was dispatched to the 
second respondent giving it until 29 December 2006 to file its 
response to the complaint. This office received a response from the 
second respondent on 20 September 2007, 18 October 2007 and 23 
October 2007. These responses were forwarded to the complainant 
on 2 November 2007. The complainant however omitted to reply. This 
office also received a response from the second respondent on 14 
November 2007. 

 
1.3  Having considered the written submissions filed before this office and 

telecommunications had with the second respondent, it is 
unnecessary to hold a hearing in this matter. The determination and 
reasons therefor appear below.   

    
  1.4   As the background facts are well-known to all parties, these shall be 

repeated only to the extent that they are pertinent to the issues raised 
herein. 
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2      Factual background 

 
2.1   The deceased was a member of the first respondent with effect from 1 

July 2004, until he passed away on 19 April 2005. The complainant is 
the deceased’s member cousin. As a result of his death, certain death 
benefits become available for distribution and payment to the 
identified beneficiaries of the deceased. 

 
3.      Complaint 
          
       3.1  The complainant is unhappy that payment of the death benefit has not 

been effected.  
 
4. Responses 
  

 Second respondent’s response on behalf of the first respondent 
 
4.1    Mr. Frans Phakgadi filed a response on behalf of the second 

respondent. He confirms that the deceased was a member of the first 
respondent as from 1 July 2004, until he passed away on 19 April 
2005.  

 
4.2   Mr. Phakgadi submitted that as a result of the deceased death, certain 

death benefits become available for distribution and payment to the 
complainant in terms of the rules of the first respondent. He further 
submitted that the complainant has submitted the required documents 
to the second respondent for his claim to be processed. It was 
submitted that the complainant in his affidavit confirmed that he is the 
only surviving beneficiary of the deceased as the deceased has no 
siblings and both his parents are deceased.  

 
4.3 In conclusion, he submitted that the administrators have since 

prepared a referral to the trustees and requested an urgent decision 
and there are still waiting to hear from the trustees.  

 
 
 

5. Determination and reasons therefor 
 

                     5.1 The payment of death benefits is regulated by section 37C of the 
Act read in conjunction with the definition of a dependant in section 
1. The primary purpose of this section is to protect those who were 
financially dependent on the deceased during his lifetime. In effect, 
section 37C overrides the freedom of testation of the deceased. 
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Thus, although the deceased may have expressed an intention to 
benefit a certain nominated beneficiary in his nomination form, it 
does not necessarily imply that the whole amount of the benefit will 
in fact be awarded to him because the deceased’s intention as 
contained in his nomination form is only one of the factors taken 
into consideration when allocating a death benefit (see Mashazi v 

African Products Retirement Benefit Provident Fund [2002] 8 
BPLR 3703 (W) at 3705J-3706C). It is the board’s responsibility 
when dealing with the payment of death benefits to conduct a 
thorough investigation to determine the beneficiaries, to thereafter 
decide on an equitable distribution and finally to decide on the 
most appropriate mode of payment of the benefit payable. 

                  
           5.2     The duties of the board in this regard were cogently summarized in 

Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 
(PFA), at paragraphs 24 and 25, as follows: 

 
           “When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 
 

• the age of the dependants, 

• the relationship with the deceased, 

• the extent of dependent, 

• the wishes of the deceased placed either in the nomination and / or 
his last will, and 

• financial affairs of the dependants including their future earning 
capacity potential 

 
                 In making their decision, trustees need to consider all relevant 

information and ignore irrelevant facts. Further, the trustees must 
not rigidly adhere to a policy or fetter their discretion in any other 
way.” 

 
            5.3  Furthermore, section 37C affords the board of trustees a period of     

12 months to conduct its investigation and locate the dependants 
of the deceased. Thus, the section places a duty on the trustees to 
conduct an investigation and effect payment to the beneficiaries. In 
this case, the deceased passed away on 19 April 2005. Almost two 
years and six months have elapsed since the deceased’s death 
and the investigation is not yet finalized and this prejudices the 
beneficiaries.  

 
            5.4  As the trustees have not made a final decision on the allocation of 

the death benefit, this office is unable to make a ruling on the 
trustees’ decision regarding the distribution of the death benefit. 
The appropriate relief in this matter is to order the first respondent 
to conclude its investigation and distribute benefit amongst 
beneficiaries. 
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6.  Relief 
 

6.1 In the result, the order of this tribunal is: 
 
6.1.1 The Board of trustees concludes its investigation and distributes 

benefit in terms of section 37C of the Act together with interest 
thereon of 15, 5% from 30 April 2005 to date of final payment, 
within 6 weeks of the date of this determination. 

 
 

    
DATED AT JOHANNESBURG ON THIS THE             DAY OF                                     
2008. 
 
 
 
Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
   
 


