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                                                                     Please quote our ref: PFA/GA/9086/06/FM 
 
 
 
 
 
 
 
 
 
RE:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): EP PARIS & G P NORTJE (obo 
estate late E A NORTJE) (“the complainants”) v SERVOCHEM 
RETIREMENT PLAN (“the first respondent”) / SOUTH AFRICAN 
RETIREMENT ANNUITY FUND (“the second respondent”) / OLD 
MUTUAL LIFE ASSURANCE COMPANY (SA) LTD (“the third 
respondent”) 

 
1. Introduction 
 
[1.1] The complaint is occasioned by the dissatisfaction of the complainants 

with the distribution by the trustees of the first and the second respondents 
of benefits payable as a result of the death of the complainants’ brother, 
the late Mr E A Nortje (henceforth referred to as “the deceased”). 

 
[1.2] The complaint was received by this office on 9 June 2006. A letter 

acknowledging receipt of the complaint was sent to the complainant on 28 
June 2006. On the same date letters were dispatched to the first, the 
second and the third respondents asking each to file a response to the 
complainant’s complaint. A response dated 6 July 2006 was received from 
the third respondent on behalf of itself and the second respondent. On 13 
September 2006 a response of the same date was received from the 
second respondent. On 31 July 2006 a letter was addressed to the 
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complainants requesting them to file a reply to the second and the third 
respondents’ response by no later than 14 August 2006. No reply has 
been received from the complainant.  

 
[1.3] After reviewing the written submissions before the tribunal, it is considered 

unnecessary to hold a hearing. The determination and reasons therefor 
appear below. 

 
[1.4] As the background facts are well-known to all parties, the facts will be 

repeated only to the extent that it is considered necessary to do so. 
 
2. Factual Background 
 
[2.1] The complainants are acting in their representative capacities as the 

executors of the deceased estate. 
 
[2.2]  During his lifetime, the deceased was married to one Marlene Nortje 

(formerly Stadler) and the marriage was dissolved by way of a divorce 
order issued by the High Court in April 2005.  

 
[2.3] The deceased was, during his lifetime, a member of the first respondent 

and the second respondent respectively. 
 
[2.4] Upon the deceased’s death, a nett benefit of R595 266.62 became 

payable by the first respondent. 
 
[2.5] After conducting their investigations and satisfying themselves that the 

deceased had no dependants as defined in the Act, the trustees of the first 
respondent resolved to pay the entire amount of the death benefit to 
Marlene Nortje whom the deceased had, while he was still alive, 
nominated as his beneficiary to receive 100% of the benefit. In agreement 
with Mrs Nortje, the trustees of the first respondent paid the benefit into a 
trust established for Mrs Nortje from which she would receive regular 
income and the capital amount would devolve upon her two minor children 
on her death.  

 
[2.6] Upon the deceased’s death, a gross benefit of R 332 089.54 became 

payable by the second respondent. 
 
[2.7]  During the course of the investigations conducted by the trustees of the 

second respondent, it transpired that the deceased also had, during his 
lifetime, nominated Mrs Nortje to receive the full proceeds of the death 
benefit. Before the second respondent’s trustees could effect payment of 
the benefit to Mrs Nortje, the complainants lodged this complaint resulting 
in the trustees of the second respondent holding payment of the benefit in 
abeyance pending the resolution of the dispute by this office. 
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[2.8] The allocation and distribution of the death benefits in the said manner 

now forms the subject-matter of the complaint. 
 
3. Complaint 
 
[3.1] The complainants are aggrieved by the said distribution. In particular, the 

distribution by the second and the third respondents of the entire proceeds 
of the benefit to Mrs Nortje has raised the anger of the complainants. The 
tribunal is referred to the settlement agreement between Mrs Nortje and 
the deceased which was incorporated into the divorce order, clause 6 of 
which is expressed in the following terms: 

 
“6. OTHER PROPRIETARY RIGHTS 

 
 But for what is contained in this agreement, each party shall retain as their sole 

and exclusive property any right, title and interest in and to any Pension Fund, 
Provident Fund, investment, shares or any other asset of a like nature.” 

 
[3.2] It is then argued on behalf of the complainants that the deceased 

construed the contents and intention of the said clause 6 as entitling the 
deceased to retain his right, title and interest in and to the pension fund 
and that his erstwhile spouse, Mrs Nortje, would have no entitlement 
thereto and further that she would have no entitlement to any insurance 
policy or investment of like nature and more particularly to the policy 
owned by the first respondent and administered by the third respondent. 

 
[3.3]  The complainants are advocating for the payment of the proceeds of the 

benefit payable by the second respondent to be made into the deceased 
estate in contradistinction to the deceased’s former wife. The 
complainants attempt to substantiate this argument by pointing out that 
Diederick Swart, the deceased’s stepchild who suffers from cerebral palsy 
was financially supported by and was dependent on the deceased for 
medical treatment. Further, it is contended by the complainants that this 
Diederick is one of the beneficiaries of the deceased in terms of the will of 
the deceased. 

 
[3.4] The complainants further make reference to a will drawn up by the 

deceased subsequent to the divorce. It is pointed out by the complainants 
that in this will, Mrs Nortje is not mentioned at all and that the deceased ‘s 
estate is substantially bequeathed  to the deceased’s two stepchildren, 
Natasja Claase and Diederick Charles Swart, Mrs Nortje’s children. The 
complainants appear to emphasise the point that the deceased was, 
subsequent to the divorce not responsible for the maintenance of his 
former wife.   

 
[3.5] The complainants aver that Mrs Nortje will inherit the property where she 
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resides from which she obtains rental of R5000.00 per month and an 
amount of R3500.00 per month from the factories. 

 
[3.6] It is submitted by the complainants, with respect, erroneously so, that the 

third respondent has not exercised its discretion appropriately in terms of 
section 37C of the Act. It is the trustees of the second respondent, not the 
third respondent, who are enjoined by section 37C to exercise their 
discretion properly in the allocation and distribution of the death benefits. 

 
[3.7] As regards the benefit payable by the first respondent, the complainants 

submit that the discretion was not exercised properly, judiciously, and that 
the executors were not afforded an opportunity of being heard and being 
able to make representations to the pension fund and have therefore not 
acted in terms of section 37C of the Act. 

 
[3.8]  In the final instance, the complainants reiterate their contention that the 

proceeds of the two benefits be paid into the deceased estate. In the 
complainants’ own words, it is stated: 

 
 “…the proceeds of the Servochem Pension Fund and the Old Mutual 

Flexipension policy should be paid into the Estate of the late Esias Andrew 
Nortje both because of the provisions of the Divorce Settlement 
agreement and because of the terms of the Will and those who would 
benefit in terms thereof and to be distributed in accordance with the 
provisions of his Will”. 

 
4. Responses 
 
[4.1] This office received responses from the first respondent and from the third 

respondent on behalf of the second respondent and itself. 
 
 The first respondent 
 
[4.2] The first respondent states that after the trustees of the first respondent 

have conducted an investigation in terms of section 37C and satisfied 
themselves that the deceased had no dependants, the entire benefit was 
paid to the deceased’s former spouse in terms of section 37C(1)(b) of the 
Act. 

 
[4.3] The first respondent avers that the complainants do not allege that the 

benefit should have been paid into the estate because the estate was 
insolvent at the time or that Mrs Nortje was not the nominated beneficiary 
and was thus not entitled to receive the benefit or that the trustees of the 
first respondent fettered their discretion by omitting to consider as a 
relevant factor, the compelling circumstances of a “dependant” of the 
deceased who has otherwise been excluded from the allocation in favour 
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of Mrs Nortje. 
 
[4.4]  It was agreed by the trustees of the first respondent and the deceased’s 

former wife, so states the first respondent, that Mrs Nortje’s benefit would 
be paid into a trust on her behalf and that she would receive regular 
income therefrom and that the remaining capital would be paid out to her 
children upon her death. 

 
[4.5] The first respondent makes the submission that the provisions of section 

37C(1)(b) do not require the trustees of a fund to seek any representation 
outside of the fund that is not relevant towards proving the insolvency of 
the estate at the date of payment. Thus the trustees of the first respondent 
were, so contends the first respondent, not obliged to hear evidence 
regarding the provisions of the divorce order. It is further submitted by the 
first respondent that such evidence would, in any event, have been 
irrelevant for purposes of section 37C(1)(b) in that it would not prove the 
insolvency or otherwise of the estate. 

 
 The second and the third respondents 
 
[4.6] The third respondent admits that the deceased was, during his lifetime, a 

member of the second respondent. The third respondent also points out 
that while he was still alive, the deceased had nominated Mrs Nortje to 
receive the full proceeds of his death benefit. 

 
[4.7] At the time of the deceased’s death, so contends the third respondent, no 

persons qualified as the deceased’s legal or financial dependants resulting 
in the allocation and distribution being made in accordance with section 
37C(1)(b) of the Act.      

  
[4.8]  As regards clause 6 of the settlement agreement, the respondents submits 

that the terms of this clause do not mean that the deceased did not want 
Mrs Nortje to receive the death benefits on the deceased’s death as the 
deceased did not remove his former wife as a nominee from the policy. 

 
[4.9] In the final analysis, the respondents submit that the trustees of the 

second respondent acted correctly and pursuant to the provisions of the 
rules of the second respondent and the Act. 

 
5. Determination and reasons therefor 
 
[5.1] Section 37C creates a mandatory statutory regime for the distribution of 

the death benefits that overrides freedom of testation or nomination on the 
part of the deceased. The aim of the section is to create an equitable 
division of resources among an extended class of dependants and 
nominated beneficiaries with an interest in the financial resources of the 
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deceased. The section casts the net wide providing a pool of potential 
beneficiaries who must be considered. In exercising its discretion, the 
board of trustees is not bound to include all potential beneficiaries in the 
actual distribution. The inclusion or otherwise of specific beneficiaries, as 
well as the proportions in which they share, must be determined in 
accordance with the principles of equity which are not defined in the Act. 
However, general principles have crystallised over the years, which may 
be of some use as broad guidelines. These have been discussed in more 
detail in other determinations of this tribunal and for present purposes a 
summary of these factors will suffice. In order to act equitably, the fund 
should have regard to the following (this is not an exhaustive list):   

 

• the age of the parties; 
 

• the relationship with the deceased;  
 

• the extent of dependency ; 
 

• the value of the benefit; 
 

• the financial affairs of the dependants; and 
 

• the future earning potential and prospects of the dependants.  
 

 
[5.2] Section 37C(1)(b) finds application to the present distribution. It reads: 
 

 “If the fund does not become aware of or cannot trace any dependant of the 
member within twelve months of the death of the member, and the member has 
designated in writing to the fund a nominee who is not a dependant of the 
member, to receive the benefit or such a portion of the benefit as is specified by 
the member in writing to the fund, the benefit or such portion of the benefit shall 
be paid to the nominee; Provided that where the aggregate amount of the debts 
in the estate of the member exceeds the aggregate amount of the assets in his 
estate, so much of the benefit as is equal to the difference between the such 
aggregate amount of debts and such aggregate amount of assets shall be paid 
into the estate and the balance of such benefit or the balance of such portion of 
the benefit as is specified by the member in writing to the fund shall be paid to 
the nominee”. 

 

[5.3] The crisp question for determination in this case becomes whether or not 
the complainants are at law entitled to have the proceeds of the benefits 
payable by the first and the second respondents paid into the estate of the 
deceased.  

 
[5.4] As is apparent from section 37C(1)(b) above, there are only two scenarios 

in which a death benefit may be paid into the deceased’s estate in terms 
of section 37C. Firstly, where the deceased has no dependants and has 
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not nominated a beneficiary, then the benefit shall accrue to the estate 
(section 37C(1)(c). Secondly, where the fund has not discovered any 
dependants within 12 months after the death of the deceased and there is 
a nominated beneficiary and the deceased’s estate’ liabilities exceeded its 
assets, then the fund must pay an amount into the estate equaling the 
difference between the liabilities and the assets of the deceased estate 
subject to the amount of the death benefit (section 37C(1)(b).    

 
[5.5] In this matter, since there is a nominee, neither of the above provisions 

apply and accordingly there can be no payment to the estate. It follows 
from the foregoing that since no legal or factual dependant of the 
deceased could be traced within 12 months of the death of the deceased 
and Mrs Nortje was the only nominated beneficiary in respect of the 
benefits from the first and the second respondents, the trustees were, in 
terms of the law, entitled to effect payment of such benefits to Mrs Nortje. 
On the facts before me, there is no evidence that the trustees did not 
exercise their discretion properly. The test is not whether the tribunal 
agrees with the decision of the trustees of the first and the second 
respondents or not but whether the decision has been properly exercised 
by the trustees. In the premises, I can find no reason for disturbing the 
decision of the board of trustees of the first respondent and the second 
respondent respectively. There is no evidence before me to suggest bias 
on the part of the respective boards or that they were influenced by 
irrelevant factors and ignored relevant ones in allocating and distributing 
the benefit. 

 
[5.6] Since the trustees of the second respondent have held payment of the 

benefit to Mrs Nortje in abeyance pending the finalization of this matter, 
the trustees are now free to make such payment to her in accordance with 
the exercise of their discretion. 

 
[5.7]  In the result, the complainants’ complaint cannot succeed and is therefore 

dismissed. 
 
 
 
 
DATED at JOHANNESBURG on this        day of                                             2007 
 
 
 
 
 
 
 
Yours faithfully 
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MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


