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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 
NO 24 of 1956 (“the Act”): M Z MALESHANE (“the complainant”) v SENWES 
RETIREMENT FUND (“first respondent”); SENWES LIMITED (“second 
respondent”) and SANLAM LIFE INSURANCE Ltd (“third respondent”)   
 
1.    Introduction 
 

   1.1 The complaint concerns the first respondent’s refusal to transfer invested 
funds invested in the third respondent’s trust for the benefit of the minor 
children to the complainant.          

 
   1.2  The complaint was received by this office on 08 February 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 28 February 
2006. On 20 March 2006, a letter was sent to the second and third 
respondent informing them about the complaint and giving them until 10 
April 2006 to respond to the complaint. A response was received from the 
second respondent on 21 April 2006.   

 
        1.3   Subsequent to considering the written submissions before this tribunal, it is 

unnecessary to hold a hearing in this matter. As the background facts are 
well known to the parties, only facts which are relevant to the issues raised 
herein shall be repeated. The determination and reasons therefor follow.    

 
 
2. Factual background 
 

2.1 The deceased, Miss K J Maleshane passed away on 30 July 2002. The 
deceased was a member of the first respondent. The complainant is the 
father of the deceased. Upon the death of the deceased, a death benefit 
became payable to the dependants of the deceased. The deceased was 
not married but she did have three children who were identified as 
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dependants namely:  
 

• Gloria Maleshane   - 1984-01-09 

• Rosy Maleshane     - 1989-04-09 

• Saul Maleshane      - 1999-07-30 
 

2.2 The above mentioned children are being cared for by the complainant and 
his wife (the children’s grandmother). On the beneficiary nomination form 
that the deceased completed before her death, Gloria, Rosy and the 
complainant were listed as equal beneficiaries. The total available death 
benefit to the amount of R155 589.12 was allocated as follows: 

 
                  

NAME AMOUNT 
AWARDED 

INVESTED 
SANLAM 
TRUST 

BENEFIT 
PAID 

REMARKS 

Gloria 
Maleshane 

R12 674.04 R7 874.04 R4 800.00 School fees 

Rosy 
Maleshane 

R36 674.04 R34 874.04 R1 800.00 School fess 

Saul 
Maleshane 

R84 674.04 R81 524.04 R3 150.00 School fees 

Inner City 
Funerals 

R6 500.00  R6 500.00 Additional 
funeral 
costs 

MZ 
Maleshane 

R7 533.50  R7 533.50 Grandfather 

DS 
Maleshane 

R7 533.50  R7 533.50 Grandmothe
r 

TOTAL R155 589.12 R124 
272.12 

R31 317.00  

                
 

2.3 The available death benefit was made up as follows: 
 

Group Life Insurance Death Benefit R48 834.00 
Pension Fund Death Benefit  R105 362.91 
Plus: Interest    R1 392.21 

 
2.4 An amount of R124 272.12 was paid into a trust to be invested on behalf of 

the three children which is administered by the third respondent. It was 
requested that the trust pay a monthly income for the support of the 
children into their own bank accounts and that the complainant should 
arrange for authority on the accounts in order to take care of the children.  

 
2.5 The complainant approached the first respondent’s trustees and requested 

them to transfer to him the remaining invested funds in the third 
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respondent’s trust so he can administer them on behalf of the minor 
children.         

 
3. The complaint 
 

3.1 The complainant is aggrieved that the first respondent refuses to transfer to 
him the amount invested in the third respondent’s trust for him to 
administer on behalf of the minor children. Further, the complainant alleges 
that there is an amount of R7 458.97 outstanding in respect of funeral 
cover. 

  
3.2 Furthermore, the complainant is aggrieved by the fact that when Gloria 

turned 21, she ceased receiving the benefit invested on her behalf. The 
complainant is concerned that when the other two minor children turn 21, 
they too will cease to receive their invested benefits.   

 
4. Second respondent’s response 
 
        4.1 The second respondent maintains that the funds allocated to the children 

are invested in the trust on behalf of the children. The second respondent 
points out that the complainant approached the trust and requested them 
to assist him with his own bond payments and a claim for funeral cover of 
R7 453.97. The request for assistance with the bond payments was 
refused as it did not benefit the minor children.  
 

4.2 It is further submitted by the respondents that the complainant will not be 
capable of managing the children’s benefit properly. The complainant does 
not indicate why he wants the monies; the trust invited him to approach 
them to do a needs analysis, with a view to increasing the monthly income 
from the trust. The complainant did not make use of this opportunity.   

 
4.3 According to the first respondent’s records, the complainant is already 62 

years of age and the youngest beneficiary (Saul) is only 7 years of age. 
The first respondent does not agree that the funds should be transferred to 
the complainant, by transferring the funds to the complainant, the children’s 
benefit can be compromised and this will not be in the best interest of the 
minor children.  

 
4.4 In response to the complainant’s claim for funeral cover, the second 

respondent advised that they have an internal burial scheme for employees 
providing R5 000.00 cover when the main member of the passes away. 
According to their records, a cheque of R5 000.00 was paid to the 
complainant. The proof thereof was attached to their response. 

 
5. Third respondent’s response 
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5.1 In response to the complaint about Gloria’s invested funds, the third 
respondent advises that the benefit received in respect of Gloria (plus 
interest) was paid out in 21 monthly installments of R407.33 per month, 
whereafter the capital was depleted. 

 
5.2 A monthly maintenance of R407.33 each is currently also being paid in 

respect of Rosy and Saul. Although some capital is being used to keep up 
the payment in respect of Rosy the expectation is that part of the capital 
will be preserved for payment to her when she reaches majority. The 
current balance of her trust amounts to R26 866.74. In respect of Saul, 
only interest is being used to pay the monthly maintenance of R407.33 
and the current balance in his trust is R84 581.09.              

 
6. Determination and reasons therefore 
 

6.1 The crux of this complaint is a challenge to the trustees’ decision to pay the 
death benefit into a trust. Please note that this tribunal only has jurisdiction 
to make a determination on the pension fund death benefit only. The 
complainant’s contention is that the benefit should have been paid to him, 
especially in light of the fact that he and his wife are fully capable of 
administering the funds on behalf of the children.  The complainant and his 
wife have custody of the minor children.         

 
      6.2  Section 37C(1) and 37C(2) of the Act gives the board of management of 

pension funds discretionary powers to decide on an equitable distribution, 
as well as the manner of payment of a minor dependant’s share of a death 
benefit. The Act, in section 37C, creates a mechanism for the discharge of 
payment of a benefit to a minor namely, payment to a guardian, or 
custodian of a minor child or payment to a trust in terms of section 37C(2) 
and payment from the fund in more than one payment at such times as the 
fund deems appropriate.       
 

  6.3  In the instant case, the complainant initially requested the first and third 
respondents to assist him with his bond repayments as well as assistance 
with payment of funeral expenses, a request which clearly is not in the 
interest of the minor children but rather for the complainant. What is more, 
the third respondent invited the complainant to do a needs analysis in order 
to try and increase the monthly payment from the trust, which the 
complainant failed to do. Another factor to consider is that the youngest 
child is only 8 years old, while the complainants in his mid 60s. There is the 
danger that the children might receive none of the benefit if the 
complainant passes away.   This matter is distinguishable from the Moralo 
matter (case number (PFA/GA/5400/2005/ZN - unreported) because it 
would appear that the complainant intends using the death benefit placed 
in a trust for his own benefit rather than the benefit of the minor children. In 
these instances, trustees have a duty to protect the children’s benefit 
primarily because the benefit is intended for their maintenance.            
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6.4 This tribunal in the case of Robinson v Boehringer – Ingelheim Pension 

Scheme and Another [2003] 10 BPLR 5234 (PFA) at paragraph 12 held 
that, the common law grants the guardian, a greater responsibility and 
authority to make decisions regarding the welfare of minors under his/her 
guardianship, subject, of course, to those decisions being in the best 
interest of the minors. As discussed before, in paragraph 6.3, the 
complainant has demonstrated in his requests for money that he is more 
inclined to benefit himself rather than the minor children. 

 
6.5 The board of the first respondent is vested with discretionary power to 

decide on an equitable distribution of the death benefit and the mode of 
payment thereof. In the instant matter it decided that it will be in the long 
term interest of the minor children that the death benefit be paid into a trust 
rather than to the complainant. The evidence suggests that this was a 
prudent decision because the complainant does not appear to appreciate 
that the benefit ought to be managed for the children’s’ benefit rather than 
his. This tribunal is satisfied that the board of the first respondent has acted 
reasonably and properly, has taken into consideration all relevant factors 
and discarded irrelevant factors when deciding to pay the minor children’s 
share of the death benefit into a trust.     

 
   6.6   In the result, the complaint cannot succeed and it is hereby dismissed. 

 
 

DATED AT JOHANNESBURG ON THIS THE       DAY OF        2008 
 
 
Yours faithfully  
 
 
 
_______________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 
 
 

 
 

 
 
 
 

 


