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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24 OF 1956(“the Act): J HOLLIDAY (“the complainant”)v 
MOMENTUM LIMITED(“the  respondent “) 
 
1. Introduction 
 
[1.1] This is a complaint lodged with the Pension Funds Adjudicator in terms of 

section 30A of the Act relating to an alleged increase in her retirement 
annuity. 

 
[1.2] The complaint was received by this office on the 5 September 2006. A 

letter acknowledging receipt was sent to the complainant on the 22 
November 2006. A letter to Momentum was sent on the same date, 22 
November 2006 giving them until the 30 November 2006 an opportunity 
to file their response to the complaint raised.  On the 11 September 2007, 
Lekana Employee Benefit Solutions responded on behalf of Momentum. 
A letter was sent to the complainant on the 6 February 2008 for her to 
reply to the respondents’ submission. She replied on the 12 February 
2008. 

 
 
[1.3] After reviewing the written submissions, the tribunal did not find it 

necessary to hold a hearing.  
 
2. Factual Background 
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[2.1]  The complainant in this matter is Mrs J Holliday, a member of the Union 
Retirement Annuity Fund, and Mascom Medical scheme. The second 
respondent is Momentum.  

 
3. The complaint 
 
[3.1] The complainant is complaining that ,she joined the Union Retirement 

Annuity Fund in 1980 through the Chamber of Mines and was assured by 
the chief Accountant that there would be an increase annually in the 
monthly payment. She alleges that the initial payment of R647.87 has 
never been increased, as from the end of 1993. 

 
[3.2] She alleges that there was an increase in her annuity which was paid 

over to her non contributory medical aid, without her permission.  She is 
alleging that, it is being demanded of her to make further payments out of 
the R647.87 per month. She says the demand of a payment of R150.00 
per month leaves her with R497.00 only. 

 
[3.3] She is requesting this tribunal to be of assistance to her.  
 
4. The respondent’s response  
 
[4.1]  The response of the respondent came through Lekana Employee Benefit 

Solutions. The respondent stated that, the Union Retirement Annuity 
Fund is administered by Alexander Forbes and according to the 
information they have been able to get from Alexander Forbes, the 
pension annuity was bought without increases. They further advised that 
should the member query this she should feel free to contact Alexander 
Forbes directly. 

 
[4.2] In respect of the medical aid subscriptions, the respondent alluded that 

this liability was taken over by the employer and is referred to as the 
medical aid annuity. 

 
[4.3] The respondent elaborated that, currently, the medical annuity amounted 

to R1408.00 including annual increases, which equates to the inflation 
rate as measured by the Consumer Price Index. 

 
[4.4] The respondent stated that the medical aid annuity is administered by 

Momentum and that Lekana Employee Benefit Solutions was managing it 
on behalf of Momentum. The full medical aid subscription amount to 
R1558.00 and is managed by Mascom Medical scheme.  

 
[4.5] The respondent stated that, the complainants understanding that the 

medical aid was non contributory was as a result of the medical liability 
being bought out in terms of the medical annuity. According to this 
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arrangement, increases of medical aid subscriptions that incurred after 
the date the liability was taken over by the employer is the cost of the 
member. The respondent stated that, it was this shortfall which came 
about as a result of the increase in medical subscriptions, an amount of 
R150 00 which needs to be paid by the member. 

 
5. The complainants reply  
 
[5.1] In her reply, the complainant was still adamant that the medical aid was 

deducting R203.00 from her monthly annuity and leaving her starving to 
death. 

 
6. Determination and reasons thereof  
 
[6.1] This matter has thrown out a few instances of jurisdictional issues which 

have to be examined in order to ascertain whether this tribunal does have 
the jurisdiction to deal with the matter. 

 
[6.2] In the main, the complainant has phrased her complaint to be understood 

in the context that, she is complaining against a fund, that being the 
Union Retirement Annuity Fund. However, at closer scrutiny, her 
complaint is not about the Fund, she is not complaining about the fact 
that her annuity is R647.87 and has been as such for the past decade or 
so. Her complaint is about an increase in the subscription fees to her 
medical aid, a liability that was taken over by her employer and which 
falls outside the ambits of the fund. 

 
[6.3] What this therefore throws up are the questions; does the Office of the 

Pension Funds Adjudicator have jurisdiction over medical aids, or/ and is 
this a complaint in the true sense of the word? A complaint is defined by 
the  Act  as follows “ 

 
“complaint” means a complaint of a complainant relating to the administration 
of a fund, the investment of its funds or the interpretation and application of its 
rules, and alleging - 

  
(a) that a decision of the fund or any person purportedly taken in terms of the 

rules was in excess of the powers of that fund or person, or an improper 
exercise of its powers; 

  
(b) that the complainant has sustained or may sustain prejudice in 

consequence of the maladministration of the fund by the fund or any person, 
whether by act or omission; 

  
(c) that a dispute of fact or law has arisen in relation to a fund between the fund 

or any person and the complainant; or 
  

(d) that an employer who participates in a fund has not fulfilled its duties in 
terms of the rules of the fund; 
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but shall not include a complaint which does not relate to a specific complainant; 
 

[6.7]  It is therefore clear that, a complaint about a subscription fee increase in  
a medical aid is not a complaint in terms of the Act. What compounds 
issues even more is that, the liability in respect of medical aid 
subscriptions was taken over by the employer, the employer in this 
instance is not a Fund. In terms of Schedule 7 of the Labour Relations 
Act 66 of 1995, Part B (2), a residual unfair labour practice is defined as 
follows: 

 
(1)   for the purposes of this item, an unfair labour practice means any 
       unfair act or omission that arises between an employer and an employee, 

involving- 
 
(a)   the unfair discrimination, either directly or indirectly, against 

an employee on any arbitrary ground, including, but not limited to 
race, gender, sex, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, conscience, belief, political 
opinion, culture, language, marital status or family responsibility; 

 
(b)   the unfair conduct of the employer relating to the promotion, 

demotion or training of an employee or relating to the provision of 
benefits to an employee; 

 

[6.8] Our considered opinion therefore is that, the complainants matter 
involves the provision of a benefit by her employer because this liability 
was taken over by her employer. The fact that subscriptions fees from the 
medical aid that are going up on a yearly basis are to be borne out by her 
should be construed in the context of an employment relationship and 
hence an arrangement between the employer and the employee, in this 
case the complainant. The fact that the employee continues to receive a 
benefit from the employer qualifies her to be an employee even though 
she had since left employment. If there is a misinterpretation of the 
agreement she had with her employer as to who is going to take care of 
the increases on subscription fees, then the complainant is free to lodge 
a residual unfair labour practice dispute relating to the provisions of 
benefits with the Commission for Conciliation, Mediation and Arbitration. 
Interchangeably, if the dispute is about the subscription increases value, 
the complainant can lodge a dispute with the Ombudsman for Short Term 
Insurance whose contact details are as follows: 
 

Tel.011-726-8900 
Fax.011-726-5501 
Sharecall:  
0860726890 
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[6.9] In the final analysis, this tribunal lacks the jurisdiction to entertain this 
matter because it is not a complaint that meets the requirements of the 
Act.  

 
[6.10] In the result, the complaint cannot succeed. 
 
 
 
DATED AT JOHANNESBURG ON THIS          DAY OF                               2008 
 
 
 
 
……………………………………….. 
MAMODUPI MOHLALA 
PENSIONFUNDS ADJUDICATOR 
 
 
   
                         
 


