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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE 
PENSION FUNDS ACT, 24 OF 1956 (“the Act”) – SISHUBA T E (“the 
Complainant”) GROUP FIVE MULTI BENEFIT FUND (“the 
Respondent”). 

 
1. Introduction 
 
[1.1] The complaint concerns the withholding of the Complainant’s withdrawal 

benefit. 
 
[1.2] The complaint was received by this office on 4 October 2006. A letter 

acknowledging receipt thereof was sent to the Complainant on 20 
November 2006. On the same date a letter was dispatched to the 
Respondent giving it until 22 December 2006 to file its response to the 
complaint. A response was received from the Respondent on 13 
December 2006. The Complainant replied on the 6 February 2007. 

 
[1.3] After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 
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2. Factual Background 
 
[2.1] The Complainant is aggrieved by the fact that the Respondent is 

withholding his benefit without just cause and that Amanz'Abantu Services 
(Pty) Ltd (“the Employer”) refuses to furnish him with the IRP5 forms. The 
Complainant commenced employment with the Employer on 1 February 
2003. He resigned on 24 July 2004. 

 
[2.2] At all material times hereto, he was a member of the Respondent. The 

Respondent is withholding the benefit on instructions of the Employer. 
 
3. Complaint 
 
[3.1] The Complainant‘s benefit is withheld by the Respondent. He 

acknowledges that the Employer has instituted civil and criminal actions 
against him and that both are still pending. 

 
[3.2] His contention is that the Respondent should not act as an agent and/or 

on instructions of the Employer. 
 
4. Responses 
 
[4.1] This office received a response from Alexander Forbes Financial Services, 

a division of Alexander Forbes Group (Pty) Ltd (“Alexander Forbes”) on 13 
December 2006. The response was on behalf of the Respondent and the 
Employer. 

 
[4.2] According to Alexander Forbes, on 10 September 2004 it received a 

withdrawal notification together with information from the Employer that 
the Employer was “busy with a theft /fraud case” against the Complainant. 
On 29 October 2004, Alexander Forbes received proof from the Employer 
that judgment was granted against the Complainant. The amount for such 
judgment was R66 145.00 plus interest at the rate of 15.5% a tempora 
morae to date of payment. The criminal matter is still not finalized. 
 

[4.3] Alexander Forbes referred to the provisions of Section 37D of the Act, in 
terms of which the Respondent is entitled to deduct from the member the 
benefit due to the member on any amount owing to the employer. In 
addition, it tendered documentary proof is support of the judgment granted 
in favour of the Employer. 

 
5. Determination and reasons therefor 
 
[5.1] In terms of the Section 37D (1) (b) (ii) of the Act, the Fund is allowed to 

deduct amounts due by a member to his employer on the date of his 
termination of his employment in respect of compensation for any damage 
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caused to the employer by reason of theft, dishonesty, fraud or 
misconduct by the member and in respect of which: 

  
 (aa) the member has in writing admitted liability to the employer; or 
 
 (bb) judgment has been obtained against the member in any court, including a magistrate's  
 court, from any benefit payable in respect of the member or a beneficiary in terms of the 

rules of the fund, and pay such amount to the employer concerned; 

 
 Therefore in terms of the above section the requirements that must be met 

are following:  
 

• There must be a benefit; 

• An amount must be due by a member to his employer on the date 
of his retirement or on the date which he ceases to be a member of 
the fund; 

• Damage caused must be by reason of theft, dishonesty, fraud or 
misconduct by the member; 

• The member must either admit liability in writing or judgment must 
be obtained in court; 

• The judgment or the admission to liability must relate to 
compensation due in respect of the damage caused to the 
employer by the member. 

  
[5.2] Further, Rule 12.4.4 of the Respondents Rules allows the Respondents to 

withhold funds under the following circumstances: 
 
 12.4.4.1 The Management Committee is satisfied that the Employer or Fund has established a 

prima facie case. 
 12.4.4.2 The Management Committee are of the opinion that the Employer or fund has reasonable 

chance of succeeding in the proceedings instituted against the member. 
 12.4.4.3 The employer or fund has taken all reasonable steps to enter the case on the rolls of the 

court at the earliest possible date and is not responsible for undue delays in the 
prosecution of the proceedings. 

 

[5.3] Alexander Forbes has submitted that judgment had been obtained on 17 
August 2005 in the Magistrates’ Court of East London. From the copy of 
Summons, specifically the particulars of claim, it is clear that the 
Employer’s claim was in respect of fraud and unauthorized payments to 
consultants. 

  

[5.4]  The Complainant’s assertion is that the Respondent and the Employer 
were acting in bad faith by attempting to deduct the amount due to the 
Employer before the Summons was issued and served. Further that the 
criminal matter is still pending. 

 

[5.5] One has to bear in mind that the provisions of section 37D are there to protect 
employers. As was stated in Appanna v Kelvinator Group Services of S.A 
Provident Fund PFA/GA/475/99/LS “...in order to give effect to that purpose the 
provision for deduction should be interpreted to impliedly include the power to 
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withhold payment of the benefit pending the determination or acknowledgement 
of liability. Normally the employer will have to follow the court process to establish 
the employee’s liability”. 

  

[5.6] The Complainant has not put the fact that judgment was obtained against 
him in dispute. The Complainant states that he was not served with same 
and further he does not dispute the fact that the criminal charges against 
him are related to the civil matter. He actually confirms that there is a 
criminal case pending against him instituted by the Employer. 

 
[5.7] In conclusion the requirements of Section 37D of the Act and the Rules 

have been met by the Respondent. There is judgment in place. A prima 
facie criminal matter is still pending. The Employer informed the 
Respondent of the debt timeously. The Respondent’s decision to withhold 
the benefit is in accordance with relevant legislation and the Rules of the 
Fund. 

 
[5.8] With respect to the issue of withholding the IRP5 this is a labour matter 

and we do not have jurisdiction with respect thereto. The complainant is 
therefore advised to refer this aspect of the complaint to the relevant 
labour organization. 

 
[5.9] Based on the aforementioned grounds the complaint is dismissed. 
 

DATED AT JOHANNESBURG ON THIS         DAY OF                       2007. 
 
 
Yours faithfully 

 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


