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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): MR RAPHETANE (“the 
complainant”) v AMALGAM DEFINED CONTRIBUTION PROVIDENT 
FUND (“the first respondent”) AND LIBERTY GROUP LIMITED (“the 
second respondent”) 

 
1. Introduction  
 
[1.1]  The complaint concerns the failure of the respondents to pay the proceeds 

of a death benefit directly to the complainant following the death of her 
daughter, Ms ML Raphetane (“the deceased”). 

 
[1.2] The complaint was received by this office on 5 August 2005. A letter 

acknowledging receipt thereof was sent to the complainant on 19 
September 2005. On the same date letters were dispatched to Alexander 
Forbes Financial Services, Stevens Lumber (Pty) Ltd and TL Global 
Financial Services CC giving them until 10 October 2005 to file their 
responses to the complaint. A letter was also dispatched to Investec 
Employee Benefits on 14 November 2005 giving it until 5 December 2005 
to file its response to the complaint. Another letter was dispatched to the 
second respondent on 24 March 2006 giving it until 14 April 2006 to file its 
response to the complaint. 

 
[1.3] Responses were received from the second respondent on 25 April 2006 
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and from Investec Employee Benefits on 2 December 2005. This office 
also received responses from Alexander Forbes Financial Services on 28 
September 2005 and from Stevens Lumber (Pty) Ltd on 7 November 
2005. These responses were forwarded to the complainant on 8 May 
2006. The complainant omitted to file any further submissions. 

 
[1.4] After considering the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be repeated. The determination 
and reasons therefore appear below. 

 
2. Factual Background 
 
[2.1] The complainant is the biological mother of the deceased who passed 

away on 16 April 2004. The deceased was a member of the first 
respondent from 1 April 1997 until she passed away. The deceased 
nominated her four surviving children as beneficiaries of her death benefit. 
Upon her death, a lump sum death benefit of R22 786.76 became 
available for distribution. The board of trustees of the first respondent 
decided to place the entire amount of the death benefit in a trust fund for 
the benefit of the deceased’s minor children. 

 
3. Complaint 
 
[3.1] The complaint is that the trustees of the first respondent erred in deciding 

to place the entire amount of the death benefit in a trust. The complainant 
contends that the trustees decided to place the entire amount of the death 
benefit in a trust without consulting her. Further, the complainant is not 
satisfied with the fact that the administrator of the first respondent decided 
to pay the death benefit to her in monthly instalments for the benefit of the 
deceased’s minor children.  

 
[3.2] The complainant contends that the total amount of the deceased’s death 

benefit should be paid directly to her as she is taking care of the 
deceased’s minor children. Moreover, the complainant submitted that the 
amount of the death benefit in the trust fund does not earn any interest 
and that if anything were to happen to her there will be no one who will be 
in contact with the trust as the deceased’s children as still very young.  

 
 
4. Responses 
 
[4.1] This office received responses from Investec Employee Benefits, 

Alexander Forbes Financial Services, Stevens Lumber (Pty) Ltd and the 
second respondent. However, in the responses from Investec Employee 
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Benefits and Alexander Forbes Financial Services they indicated that they 
had erroneously been cited as parties to the complaint. In Stevens Lumber 
(Pty) Ltd’s response it is stated that they had no influence on the decision 
of the administrator and trustees of the first respondent in respect of the 
mode of payment adopted by them.  

 
[4.2] Ms L Wenman, the senior legal advisor of the second respondent, filed a 

response on behalf of the respondents. She confirmed that the deceased 
was a member of the first respondent from 1 April 1997 until she passed 
away on 16 April 2004. She stated that the total amount of the death 
benefit that was available for distribution was R22 786.76 in terms of Rule 
5 of the first respondent’s rules. She stated that the deceased allocated 
25% of the death benefit to each of her minor children in a nomination 
form that she signed before she passed away.                    

 
[4.3] Further, she submitted that in terms of section 37C of the Act, the trustees 

of the first respondent are required to distribute the death benefit as they 
deem equitable, taking into account all the facts and circumstances of the 
particular matter. She argued that the trustees decided to place the total 
amount of the death benefit into a trust for the benefit of the deceased’s 
minor children after taking into account the fact that the complainant was 
60 years old. She further submitted that the trustees took into account the 
fact that there is no court order which appointed the complainant as the 
legal guardian of the deceased’s minor children. She indicated that the 
complainant is therefore only a caregiver.  
 

[4.4] She pointed out that the trustees decided to allocate the death benefit to 
the deceased’s minor children as follows: 

 
Name Date of birth Relationship Amount allocated 

Motale Melita Raphetane 09.06.1986 Daughter 10% 

Mokgoa Alfred Raphetane 31.08.1987 Son 15% 

Mapula Rachel Raphetane 26.11.2000 Daughter 35% 

Anna Manklana Raphetane 20.07.2002 Daughter 40% 

 
[4.5] She submitted that the board of trustees is not bound to obtain the 

approval of a caregiver prior to deciding how to distribute the death benefit 
as they are required top exercise a fiduciary duty and apply its mind in the 
matter. She further indicated that the trustees may decide to place any 
monies into a trust fund for the benefit of the beneficiaries based on the 
circumstances of the matter. She pointed out that the trustees took into 
account the complainant’s request to increase the monthly income 
payable to the complainant from the trust to R800.00 per month. Further, 
she contended that the trustees decided that any school fees and medical 
expenses may be paid from the trust find if so required.  

 
[4.6] Moreover, she argued that the income generated by the trust is used to 
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pay the beneficiaries their monthly income and it is therefore incorrect to 
state that the trust does not earn any interest. She also indicated that 
Alexander Forbes Trust Services, the trust managers, are in contact with 
the families of the deceased and they will insure that the income reaches 
the correct parties concerned should anything happen to the complainant. 

 
5. Determination and reasons therefor 
 
[5.1]   Section 37C of the Act governs the disposition of death benefits. It places 

a duty on the board of trustees to identify the beneficiaries of a deceased 
member and also vests the board with discretionary powers on the 
proportions and manner of distributing the proceeds of a death benefit. As 
with the exercise of any discretionary power, in effecting an equitable 
distribution the board is required to give proper consideration to relevant 
factors and to exclude irrelevant ones from consideration. It may not 
unduly fetter its discretion by following a rigid policy that takes no account 
of the personal circumstances of each beneficiary and of the prevailing 
situation.  

 
[5.2] In casu, the issue that falls for determination is whether the board of 

trustees exercised its discretion properly and reasonably in deciding to 
place the minor children’s share in a trust, instead of paying it to the 
complainant as their caregiver. The complainant submitted that the whole 
amount that is payable to the deceased’s minor child should be paid to her 
in a lump sum as she is taking care of the deceased’s minor children. 
Further, she argued that the trustees decided to place the death benefit in 
a trust without consulting her. 

 
[5.3] Section 37C(2)(3) of the Act regulates the mode of payment of a death 

benefit to a minor dependant or minor nominee. It reads as follows:  
 

“(2) For the purpose of this section, a payment by a registered fund to a trustee 

contemplated in the Trust Property Control Act, 1998, (Act No 57 of 1988), 
for the benefit of a dependant or nominee contemplated in this section shall 
be deemed to be a payment to such dependant or nominee.  

 
 (3)  Any benefit dealt with in terms of this section, payable to a minor dependant 

or minor nominee, may be paid in more than one payment in such amounts 
as the board may from time to time consider appropriate and in the best 
interests of such dependant or nominee. …”   

 
[5.4]   When paying a benefit to a minor, the benefit is normally paid to the 

guardian of the minor. As a legal guardian of a minor child, in common 
law, a parent has a duty, inter alia, to administer the property and assets 
of her/his minor child. Thus, the payment of the minor child’s benefit to 
her/his legal guardian should be done in the ordinary cause of events 
unless there are cogent reasons for depriving the guardian of the duty to 
take charge of her/his minor child’s financial affairs and the right to decide 
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how the benefit due to the minor should be utilised in the best interests of 
the minor child (see Malatjie v Idwala Provident Fund [2005] 1 BPLR 45 
(PFA) at paragraph 12 and Dhlamini v Smith and Another [2003] 7 BPLR 
4894 (PFA) at 4901C-F).  

 
[5.5] It is trite law that the common law grants a legal guardian, as against a 

custodian or a care giver, a greater responsibility and authority to make 
decisions regarding the welfare of a minor child under his/her 
guardianship, subject to those decisions being in the best interests of the 
minor. (see Robinson v Boerhringer-Ingelheim Pension Scheme and 
Another [2003] 10 BPLR 5234 (PFA) at 5237I-J). In casu, it is common 
cause that the minor children are being cared for by the complainant who 
is their grandmother.  

 
[5.6] It is clear that the complainant is acting as the minor children’s guardian as 

she is taking care of their daily needs. The respondents submitted that the 
amount of the death benefit that is payable to the deceased’s minor 
children cannot be paid to the complainant as she is 60 years old and she 
is a caregiver as opposed to a legal guardian of the minor children.  

 
[5.7] However, guardianship is used in two senses. In the first sense, the 

broader definition of guardianship is equated with parental authority and 
includes all other responsibilities. This is typically used to describe the 
legal status of the parents of a marital child in their capacity as natural 
guardians. In the second sense, the narrower definition, guardianship 
means that portion of parental authority which relates to the control and 
administration of the child’s estate (see Family Law issue 47-May 2007 
Young Persons at page 27).  

 

[5.8] Thus, any person who administers and safeguards a minor’s property and 
property interests should be regarded as a guardian. However, this should 
depend on the nature of the relationship between the person concerned     
and the minor child. In this instance, the complainant is the grandmother of 
the deceased’s minor children. It is clear that the complainant is the one 
who attends to all the daily needs of the deceased’s minor children. It is 
also clear the relationship between the complainant and the minor child is 
not temporary as in the case of a temporary care-giver. Therefore, I find 
that the complainant is in the same position as that of a natural guardian.  

 
[5.9] Moreover, the approach of the board of trustees in this matter leaves 

much to be desired. There is a very onerous duty on the board to carefully 
consider the facts of each case before depriving any person who is acting 
as a guardian of minor children to administer the financial affairs of the 
minor children. The board fettered its discretion by automatically placing 
the minor children’s share in a trust without investigating the ability of the 
complainant to administer the affairs of the deceased’s minor children. It 
has been held that the board has to consider certain factors when 
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determining whether a guardian should administer moneys on behalf of 
his/her minor children. Although these principles were enunciated in a 
situation where the complainant was a legal guardian, I believe that they 
apply with equal force in the present matter. It was held in Ramanyelo v 
Mine Workers Provident Fund [2005] 1 BPLR 67 (PFA) at paragraph 16, 
that the board has to take into account the following factors:  

 

• The amount of the benefit; 
• The ability of the guardian to administer the moneys; 
• The qualification (or lack thereof) of the guardian to administer the moneys; 

and 
• The benefit should be utilised in such a manner that it can provide for the 

minor until he or she attains the age of majority. 
 
[5.10] In casu, the only reasons advanced by the board for its decision to place 

the minor children’s share in a trust was because the complainant is not a 
legal guardian of the minor and is 60 years old. There is nothing which 
suggests that the board made an attempt to investigate her ability to 
administer the financial affairs of her grandchildren, her qualification and 
the nature of her relastionship with the minor children. Further, the amount 
involved and the cost implications of placing the minor children’ share in a 
trust, vis-à-vis those other suitable options, are highly relevant 
considerations that the board of trustees should take into account (see 
Dhlamini v Smith and Another [2003] 7 BPLR 4894 (PFA) at paragraph 
23).  

 
[5.11] Moreover, the best interests of the minor child are paramount, and prevail 

over all other considerations as it has been held in a number of decisions 
(see Fletcher v Fletcher 1948 (1) SA 130 (A) at 135 and Hahlo Husband 
and Wife 391). What is actually in the best interests of a child is obviously 
a question of fact in each case. It has been held that a child’s vital need for 
a sense of stability, security and continuity, which finds expression in the 
court’s awareness of the importance of not subjecting the child to 
unnecessary and disruptive moves is one of the most important 
considerations in this regard (see FS Steyn J in French v French 1971 (4) 
SA 298 (W) and Fletcher-supra at 135-137). It should be pointed out that it 
might be in the best interests of a minor child for the board to place his/her 
share in a trust, but this decision should be taken after all relevant factors 
have been carefully considered. 

 
[5.12] Thus, in the light of the fact that the board fettered its discretion by failing 

to consider all relevant factors set out in this determination, I set aside the 
decision of the board. The interests of justice are best served by remitting 
the matter to the board of trustees for a fresh exercise of its discretion in 
respect of its failure to conduct a diligent investigation regarding the mode 
of payment in respect of the deceased’s minor children.  
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6. Relief 
 
[6.1] The order of this tribunal is as follows: 
 

[6.1.1] The decision of the board of the first respondent to place the minor 
children’s share in a trust is hereby set aside. 

 
[6.1.2] The first respondent is directed to re-exercise its discretion in 

respect of the mode of payment to the deceased’s minor children 
having regard to the factors mentioned in this determination. 

 
[6.1.3] The first respondent is further directed to determine whether the 

complainant should be deprived of the right to administer monies 
on behalf of the deceased’s minor children having regard to the 
factors stated in this determination within six weeks of the date of 
this determination. 

 
 
Dated at Johannesburg on this the               day of                                  2008 
 
 
Yours faithfully 
 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


