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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), Z 

                         Please quote our ref: PFA/GA/3179/2005/FM  
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 OF 1956 (“the Act”) – P J MCDONALD obo B J NKOSI v THE 
DOMESTIC WORKERS PENSION FUND (in liquidation) / FEDSURE GROUP 
BENEFITS / INVESTEC / ABSA CONSULTANTS AND ACTUARIES    

 
Introduction  
 
[1] Having considered the complaint received by this office on 19 April 2005 and 

further written submissions, I consider it unnecessary to hold a hearing in this 
matter. My determination and reasons therefor appear below.  

 
[2] As the background facts are well known to all parties, I shall repeat only those 

facts that are pertinent to the issues raised herein.  
 
        Complaint   
 
[3] You are dissatisfied with, inter alia, the difference in the illustrative values 

indicated by Fedlife on the one hand and those projected by Investec and ABSA 
Consultants and Actuaries on the other. You aver that the difference is highly 
disproportionate more particularly as the fund values have been built up over a 
long period of time. You find it inconceivable that the alleged investment losses in 
2000 and 2001 could so drastically affect the fund values. You are of the view 
that the trustees of the fund should somehow shoulder the responsibility for the 
investment losses. Expressed differently, your complaint relates to the 
administration of the fund and/or the investment of its funds and alleges that you 
and/or your employee have suffered prejudice in consequence of the 
maladministration of the fund by the administrator.  

 
         Responses  
 

Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), N van Coller 
(Assistant Adjudicator), L Mbalo (Assistant Adjudicator), R Maharaj (Snr Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V 
Abrahams (Assistant Adjudicator), Solomzi Gcelu (Assistant Adjudicator),  T Thabethe  (Assistant Adjudicator),  M Ramabulana (Assistant 
Adjudicator)   
 
Office Manager: L Manuel 
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[4]   It is common cause that the assets of the fund were invested in the Fedsure 
Guaranteed Portfolio and the Omega Plus Portfolio. Investec explains that too 
high returns were declared in the Fedsure Guaranteed Portfolio up to 1999 which 
resulted in the investment losses (bonuses declared in the past exceeded the 
actual returns earned on the portfolio). For this reason, explains Investec, a zero 
final bonus was declared for the years 2000 and 2001 respectively. Investec also 
states that further significant losses were incurred in 2001 mainly as a result of 
the poor performance of equity holdings and the revaluation of previously 
overvalued property. As a result of these losses, Investec says it took certain 
actions like: it declared a 0% bonus for 2001; 10% of the fund’s  capital account 
was vested and transferred into the main account on 31 December 2001; the 
remaining non-vesting balance was adjusted by no more than 12% of the total 
main and capital account balance as at 31 December 2001 to allow for capital 
depreciation within the Guaranteed portfolio; any remaining capital account 
balance as at 31 December 2001 after the adjustment of the non-vesting 
balances was transferred to the main account to be fully vested. 

 
[5]   ABSA Consultants and Actuaries took over the administration of the fund on 1 

February 2003 and it states that a guaranteed minimum and fully vesting 
bonuses of 4% was declared for the Guaranteed Fund for 2002. It further states 
that a small portion of the fund assets were invested in the Omega Plus portfolio 
which was invested primarily in cash and attracted 18% retirement fund tax and 
the returns on the portfolio for 2002 and 2003 were 0% and 4.5% respectively. 
ABSA further explains that a further disadvantage in respect of the Guaranteed 
Fund and Omega Plus Portfolio is that if the portfolio is not 100% funded and the 
assets are disinvested, the actual market value becomes payable on 
disinvestment. When a decision was made to disinvest the assets held in the two 
portfolios, the funding was not 100% as a result of which the fund suffered a loss 
of 7.53% and the member’s transfer benefits as at 1 February 2003 were 
adjusted accordingly.  

 
[6]  As regards the illustrative values of the monthly pension, ABSA makes the point 

that the values were merely projected and were not guaranteed.  
 
Determination and reasons therefor  
 
[7]  Subsequent to the lodgment of this complaint with this tribunal, the fund was                  

placed in liquidation in terms of section 28 of the Act and the Registrar of 
Pension Funds approved the appointment of a liquidator on 12 December 2005. 
Section 28 of the Act read together with section 359 of the Companies Act, 1973 
regulates the liquidation of a fund. A liquidator has been appointed in terms of 
section 28(2) of the Act. In terms of section 28(4), the liquidator is obliged to 
deposit preliminary accounts with the Registrar showing the assets and liabilities 
of the fund and the manner in which it is proposed to realize the assets and to 
discharge the liabilities, including those in respect of fund members. Section 
28(4)(b) requires full recognition to be accorded to the rights and reasonable 
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benefit expectations of the persons concerned and to additional benefits, the 
payment of which has become established practice. Section 28(7) provides for 
the publication of preliminary accounts and for the lodging of any objections to 
the Registrar within the specified time limit. The Registrar has to consider any 
objections and thereafter direct the liquidator to act, within the scope of the rules 
and the Act, as he/she sees fit.  In terms of section 28(10), any person aggrieved 
by the directions given by the Registrar, may apply to court for relief within 28 
days after the direction has been communicated to the liquidator to have the 
Registrar’s decision set aside. Furthermore, all claims against the fund must be 
proved to the satisfaction of the liquidator in terms of section 28(14). Any party 
aggrieved by the liquidator’s decision concerning the proof of a claim may appeal 
to the High Court.       

 
[8]   As referred to earlier, the complaint had already been lodged with my office prior 

to the date of liquidation. For the foregoing reasons, I am unable to assist you in 
a complaint where the fund is under liquidation. Where such a process is set in 
motion, the liquidator and the Registrar are best placed to protect your interests 
as well as those of other creditors. In the event of your dissatisfaction with any of 
their decisions or actions, you have recourse to the High Court. Merely for your 
information, I draw your attention to section 28(12A) of the Act which permits the 
Registrar , on good cause shown, to authorize the liquidator to make payment of 
any amounts to the members and beneficiaries of a fund before the submission 
of the final accounts, subject to the Registrar’s prescribed conditions as 
published in the Government Gazette.   

 
[9]  Since I lack jurisdiction to determine this complaint, I refer you to the liquidator, 

Mr C Heyman, whose contact details are as follows: 
 
  P O Box 4167 
  Fourways 
  2055 
 
  Fax: (011) 244 9000 
 
[10]  In the result, your complaint cannot succeed in this forum. 
 
[11]  Our file is hereby closed. 
 
  
   
 
DATED at JOHANNESBURG on this   day of    2006. 
 
Yours faithfully  
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VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
 
 


