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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – S E ROOTMAN (“the complainant”) v MM 
RETIREMENT ANNUITY FUND (“the first respondent”) & MOMENTUM 
GROUP LIMITED (“the second respondent”)   
 
1. Introduction 
 
1.1 This matter concerns the correctness and enforceability of a court order 

made in terms of section 7(8) of the Divorce Act 70 of 1979 (“the Divorce 
Act”) when it granted a decree of divorce.  

 
1.2 The complaint was received by this office on 14 October 2005. On             

21 October 2005 letters were dispatched to the respondents giving them 
until 11 November 2005 to submit their respective responses to the 
complaint. A combined response was received from the respondents on 
29 November 2005. A reply to the response was received from the 
complainant on 23 March 200 2006.  

 
1.3 Subsequent to considering the written submissions before this tribunal, it 

is unnecessary to hold a hearing in this matter. The determination and 
the reasons therefore follow.  

 
2. The background facts  
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2.1 The complainant was married, out of community of property, to                 

Mr. E Rootman. On 5 June 2002 the marriage between the complainant 
and Mr. Rootman was dissolved by a decree of divorce (“the order”) 
issued by the High Court of South Africa (Transvaal Provincial Division). 
In terms of the order the settlement agreement concluded between the 
parties was made an order of court.  

 
2.2 On 1 December 1983 Mr. Rootman (“the member”) became a member of 

the first respondent. The second respondent is the underwriting insurer 
and administrator of the first respondent. The first respondent applied to 
the second respondent to issue a policy on the life of the member in order 
to secure his retirement benefits. The second respondent consequently 
issued policy SL054194690 (“the policy”) to the first respondent.  

 
2.3 The agreed retirement date, and thus the date on which the benefit under 

the policy will in the normal course of events become payable, is                
1 December 2014 when the member turn 65. In terms of the rules of the 
first respondent the member is, however, entitled to change such 
retirement date to any age not earlier than his fifty-fifth birthday. Similarly, 
the member can also choose to change the retirement date to any age 
not later than his seventieth birthday.    

 
2.4 In terms of clause 1.4 of the settlement agreement the complainant 

allegedly acquired 100% of the member’s pension interest in the first 
respondent.  

 

2.5 On 4 June 2004 the complainant approached the second respondent to 
enquire as regards the date when the policy matures and the benefits 
payable to her in terms of the policy. The complainant submitted a copy 
of the order and the settlement agreement to the second respondent. 
During August 2004, the second respondent allegedly informed the 
complainant verbally that paragraph 1.4 of the settlement agreement 
does not comply with section 7(8) of the Divorce Act. The second 
respondent confirmed this by letter on 30 September 2004. The second 
respondent also informed the complainant that they are not bound by the 
court order because it is defective and unenforceable.  

  
3. The complaint 
 
3.1 The complainant has raised several questions in her complaint which she 

required to be answered by the respondents. However, it appears that 
the complainant is dissatisfied with the second respondent’s decision not 
to comply with the order. In particular, the complainant is aggrieved by 
the second respondent’s decision not to endorse the member’s fund 
records to the effect that the proceeds from the annuity should be paid to 
her when it becomes payable.  
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3.2 The complainant is also dissatisfied with the manner in which the second 

respondent has dealt with this matter. The complainant states that the 
second respondent and the member are in “cahoots” to prevent her from 
acquiring what is due to her. She further states that the second 
respondent is deliberately interpreting the order and settlement 
agreement to protect the member. Furthermore, the second respondent is 
allegedly guilty of “gross malpractice”.   

 
3.3 The complainant also wishes to know whether she can lodge a complaint 

with the Law Society of South Africa against the attorney that represented 
her in the divorce proceedings,  

  
4. The response 
 
4.1 The respondents provided a brief summary of the division of pension 

interest on date of divorce as required by section 7 of the Divorce Act. 
According to them before any personal right in a member’s pension 
interest can vest in the non-member spouse, the court issuing the decree 
of divorce will have to instruct the fund, who should be mentioned by 
name, to note an award made in favour of the non-member spouse, the 
percentage of the award (or amount) as at the date of divorce and the 
instruction to pay that portion to the non-member spouse when the 
benefit become payable. 

 
 4.2 The respondents further state that the non-member spouse can only 

acquire a share in the member’s pension interest up to the date of 
divorce, but not thereafter. Furthermore, the statutory protection afforded 
by section 37A of the Act applies after the date of divorce. According to 
the respondents the protection afforded by section 37A also extends to 
interest or growth earned on that portion of the pension interest awarded 
to the non-member spouse. However, the respondents state that the 
parties to the divorce proceedings can conclude an agreement in relation 
to the payment of interest, but any agreement to that effect shall only be 
enforceable inter partes and not against the fund. 

 
4.3 As regards the merits, the respondents state that the settlement 

agreement does not comply with the statutory requirements for awarding 
the non-member spouse (the complainant) an interest in the member’s 
pension interest. According to the respondents there is no clause in the 
settlement agreement instructing the first respondent to endorse its 
records in favour of the complainant as regards the percentage of interest 
that falls due to her as at the date of divorce. Furthermore, there is also 
nothing in the order instructing the first respondent to pay the percentage 
of the pension interest allocated to the complainant, on the date of 
divorce, directly to her when the benefit becomes payable.  
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4.4 The respondents further state that the member’s undertaking expressed 

in clause 1.4, to the effect that he will continue to pay contributions after 
the date of divorce until the policy matures and the proceeds are paid to 
the complainant, is futile. The respondents aver that this is so because 
the court does not have the authority to award the complainant an 
interest in the member’s pension interest beyond the date of divorce. 

 
4.5  The respondents state that in the absence of statutory compliance and 

the absence of a proper court order, they are unable to consider the 
complainant’s request. 

 
4.6 According to the respondents the settlement agreement between the 

complaint and the member is still enforceable between them. The 
respondents further state that the complainant has two options if she 
wishes to enforce the settlement agreement. Firstly, the complainant can 
approach the court that issued the order to apply for rectification of the 
terms of the settlement agreement and request it to specify her share of 
the pension interest that was awarded to her on the date of divorce. The 
court should also amend the order to the effect that there is an instruction 
to the first respondent to endorse its records accordingly and that 
payment of the complainant’s pension interest should be made directly to 
her when the benefit becomes due to the member. According to the 
respondents on receipt of the amended order the second respondent will 
note the complainant’s pension interest. Secondly, the complainant can 
wait until the member retires from the first respondent and demand 
payment of the amount promised directly from him.   

 
4.7 Lastly, the respondents state that there is nothing sinister or underhand in 

the way the complainant’s request was dealt with and that the member 
had not influenced them in any way. Furthermore, the respondents have 
a legal duty to protect the confidential information of the member and 
may only disclose that information to third parties provided they are 
entitled thereto in terms of the law. 

 
4.8 The respondents request that this tribunal dismiss the complaint. 
 
5 Determination and reasons therefore 
 
5.1 In essence this complaint concerns the first respondent’s obligations in 

respect of the noting and eventual payment of the pension interest 
following a divorce, to a non-member spouse. Section 37A(1) of the Act 
provides that, save to the extent permitted by the Income Tax Act 58 of 
1962 and the Maintenance Act 99 of 1998, a benefit provided for in the 
rules of a registered pension fund organisation, or right to such benefit, or 
right in respect of contributions made by or on behalf of a member, shall 
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not be capable of being reduced, transferred or otherwise ceded, or of 
being pledged or hypothecated, or be liable to be attached or subjected 
to any form of execution. The section further provides that in the event of 
the member or beneficiary concerned attempting to transfer or otherwise 
cede, or pledge or hypothecate such benefit or right, the fund concerned 
may withhold or suspend payment thereof.  

 
5.2 However, since the enactment of the Divorce Amendment Act 7 of 1989 

section 37A of the Act must, in the context of divorce proceedings, be 
read together with section 7(7) and 7(8) of the Divorce Act. In terms of 
section 7(7) when the divorce court determines the patrimonial benefits of 
the parties concerned, the pension interest of a party shall be deemed to 
be part of his assets. Section 7(8) provides that the court granting the 
decree of divorce may make an order that: 

 
5.2.1 any part of the pension interest of that member which is due or 

assigned to the other party to the divorce action concerned, shall 
be paid by that fund to that other party when any pension benefits 
accrue in respect of that member; 

 
5.2.2 an endorsement be made in the records of the fund that part of the 

pension interest concerned is payable to that other party. 
 
5.3 In terms of section 1(1) of the Divorce Act “pension interest” in relation to 

a member of a retirement annuity fund means: 
 

“the total amount of that party’s contributions to the fund up to the 
date of the divorce, together with a total amount of annual simple 
interest on those contributions up to that date, calculated at the 
same rate as the rate prescribed as at that date by the Minister of 
Justice in terms of section 1(2) of the Prescribed Rate of Interest 
Act 1975 (Act No. 55 of 1975), for the purposes of that Act.” 
                 (emphasis 
added) 

 
5.4 In Old Mutual Life Assurance Company (SA) Limited and Another v 

Swemmer [2004] 4 BPLR 5581 (SCA) at 5588 A-E van Heerden AJA 
states (“the Swemmer case): 

 
“The definition of 'pension interest' also has the effect of 
circumscribing the powers of the Court granting a decree of 
divorce to make orders in terms of         s 7(8) (a). Once a part of 
the pension interest of the member spouse becomes 'due' or 'is 
assigned' to the non-member spouse in the course of the divorce 
proceedings, the Court may order that such part of the pension 
interest must be paid by the pension fund concerned to the non-
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member spouse 'when any pension benefits accrue in respect of' 
the member spouse. The Court may also order that an 
endorsement be made in the records of the fund concerned to the 
effect that the part of the pension interest thus allocated to the 
non-member spouse is 'so payable' to such spouse.”   
     

          (emphasis 
added) 

  
(see also Government Employees Pension Fund v Naidoo and Another 
2006 (6) SA 304 (SCA) at paragraphs [1] to [2])  

 
5.5 The respondents state that the order, incorporating the settlement 

agreement, granted by the divorce court in June 2002 is defective and 
unenforceable against it because the order does not comply with the 
provisions of section 7(8).   

 
5.6 Clause 1.4 of the settlement agreement reads as follows: 
 

“Die Verweerder onderneem om die maandelikse premie van die 
Momentum anuiteit soos op datum hiervan te betaal, synde 
polisnommer 54194690 tot tyd en wyl die polis ten gunste van die 
Eiseres uitkeer.” 

 
5.7 In light of section 7(8) of the Divorce Act and the Supreme Court of 

Appeal’s decision in the Swemmer case, there is nothing in the clause 
specifying the portion of the pension interest that was awarded to the 
complainant as at the date of divorce. On a plain reading of clause 1.4 it 
is clear that the parties intended for the member to continue paying the 
monthly contributions and that the complainant would receive the maturity 
value. However, from a reading of section 7(8) it appears that the 
percentage of the pension interest allocated to the non-member spouse 
should be evident ex facie the divorce order. It should not be left open for 
the parties, or the fund that is required to endorse its records, to guess 
what percentage of the pension interest was allocated to the non-member 
spouse.  

 
5.8 The order also does not contain a specific instruction to the first 

respondent that it should make an endorsement in its records to the 
effect that the complainant should be paid her percentage of the pension 
interest, calculated as at the date of divorce, when the benefit becomes 
payable to the member. Further, in terms of the definition of “pension 
interest”, as defined in the Divorce Act, the benefit payable can only be a 
percentage of the pension interest as determined at the date of divorce. 
Therefore, the divorce order is defective in that it envisages payment of 
the full maturity value to the complainant. The formulation of orders in 
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terms Section 7(8) of the Divorce Act is clearly circumscribed in the 
section. If the divorce order or the settlement agreement is formulated 
within the framework prescribed by section 7(8) of the Divorce Act, the 
fund specified in the order will have to endorse its records and pay the 
pension interest in terms of the order. 

 
5.9 However, as presently formulated, clause 1.4 clearly falls outside the 

ambit of section 7(7) and (8) of the Divorce Act for the reasons mentioned 
in the two preceding paragraphs.  

 
5.10 This tribunal suggest that the complainant considers the advice given by 

the second respondent to approach the court that issued the decree of 
the divorce with a request to amend the order to the extent that it is in 
compliance with the provisions of section 7(7) and (8) of the Divorce Act.  

 
5.11 As regards the respondents’ refusal to disclose any information with 

regard to the policy to the complainant, this tribunal is satisfied that the 
respondents acted reasonably when it refused to do so. In light of the 
conclusion reached by this tribunal in paragraphs 5.7 and 5.8, the 
complainant does not have a right, until such time that the order is 
amended, to access any information with regard to the policy.   

 
5.12  As regards the complainant’s enquiry whether she can lodge a complaint 

against her former attorney, this tribunal suggests that she contact the 
relevant law society to which her former attorney belongs since this 
tribunal does not have jurisdiction over attorneys’ conduct. In the 
circumstances, this tribunal suggests that the complainant contact the 
Law Society of South Africa, whose contact details appear at the foot of 
this letter, to ascertain the procedure to follow in order to lay a complaint 
against the attorney concerned.  

 
5.13 In the result, the complaint is dismissed.  
 
 
DATED AT JOHANNESBURG ON THIS THE     DAY OF      2008. 
 
 
Yours faithfully  
 
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 
 
 


