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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – N VENTER (neé FOURIE) (“the complainant”) 
v PROFESSIONAL PROVIDENT SOCIETY RETIREMENT ANNUITY FUND 
(“the first respondent”) & SANLAM LIFE INSURANCE LIMITED (“the second 
respondent”) 
 
1. Introduction 
 
1.1 This matter concerns the legality and reasonableness of the costs and 

other charges deducted from the complainant’s contributions by the 
second respondent.  

 
1.2 The complaint was received by this tribunal on 22 September 2005. On             

27 September 2005 letters were dispatched to the respondents giving 
them until 18 October 2005 to submit their respective responses to the 
complaint. A combined response was received from the respondents on 
18 October 2005. On 31 October 2005 a copy of the response was sent to 
the complainant for a reply by 14 November 2005. A reply was received 
from the complainant on 19 February 2006. On 23 June 2006 a copy of 
the complainant’s reply was sent to the respondents for further 
submissions. A response was received from the respondents on 7 July 
2006. 
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1.3 Subsequent to considering the written submissions before this tribunal, it 
is unnecessary to hold a hearing in this matter. The determination and 
reasons therefor follow.  

 
2. The background facts  
 
2.1 On 1 November 2001, at the age of 24, the complainant became a 

member of the first respondent. The first respondent is administered by 
the second respondent, which also invests its funds. The complainant 
commenced making monthly contributions of R154.64, which were 
invested in policy 040260460x7 (“the policy document”) issued by the 
second respondent. The monthly contributions increased annually in line 
with inflation. 

 
2.2 Prior to the commencement of the complainant’s membership she 

received a copy of the policy document from the first respondent. The 
policy document, amongst other things, gave a breakdown of how the 
complainant’s monthly contributions would be invested; the benefits that 
would be payable on retirement or on death before retirement; the 
consequences of terminating contributions and the policy charges and 
costs that will be deducted by the second respondent.  

 
2.2 On 16 January 2003 the first respondent advised the complainant by letter 

(“the first respondent’s letter”) that her monthly contributions shall, per her 
instruction, increase to R2 055.68 with effect from 1 February 2003. The 
first respondent’s letter also disclosed new policy charges and costs that 
will be deducted from her contributions. 

 
2.3 The complainant is still a member of the first respondent and her chosen 

retirement date is 15 July 2033. 
 
3. The complaint 
 
3.1 The complainant is dissatisfied with the lack of capital growth in her 

retirement annuity fund. The complainant states that the current policy 
values are far less than the total contributions that she has made over the 
term of her membership. The complainant alleges that a contributory 
factor to the lack of growth is the deduction of a marketing and 
administration fee which amounts to 63.12% of her total contributions. The 
complainant states that the marketing and administration fee is 
unreasonable.  

 
3.2 The complainant is also dissatisfied that the second respondent was 

deducting a marketing and administration fee of 63.79% before the 
contributions were increased and 63.85% after the increase while the 
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policy document and the letter made provision for the deduction of 63.05% 
and 63.12% respectively.  

 
3.3 The complainant alleges that while the policy documents state that the 

second respondent will charge a general administration fee of 2% as well 
as a policy fee of R5.50 (“the policy fee”), the letter only refers to the 
general administration fee and not the policy fee. As such, the complainant 
would like to know whether the second respondent is still legally entitled to 
deduct the policy fee. 

 
3.4 Lastly, the complainant states that after the first two years the second 

respondent deducted R110.04 from the monthly contribution of R2 225.22 
as a policy fee. According to the complainant that constituted 4.95% of the 
contribution whereas 2% of the increased contribution is R44.50. The 
complainant would like to know how the additional R65.54 per month is 
applied towards her retirement provision. 

 
3.5 The complainant essentially requests, in the event that it is found that the 

costs and other charges deducted by the second respondent is not 
reasonable and not in terms of the rules, that this tribunal make an order 
directing the respondents to refund her that portion of the costs by which 
she was overcharged.  

  
4. The response 
 
4.1 Preliminary point 
 

4.1.1 The respondents have raised a preliminary point to the extent that 
this tribunal does not have jurisdiction to investigate and determine 
this complaint because it constitutes “long term insurance business” 
as defined in, and regulated under, the Long-term Insurance Act 52 
of 1998 (“the Insurance Act”) and not “pension fund business”. 
According to the respondents the complainant’s “grievance” is not 
about the execution of duties by the first respondent or the second 
respondent, in its capacity as administrator, but about the execution 
of duties by the second respondent in its capacity as insurer in 
terms of the policy. Furthermore, the “grievance” is about a matter 
domestic to a “long-term policy” as defined in the Insurance Act. 
Therefore, it is part of the second respondent’s long-term insurance 
business (in its capacity as insurer), which is regulated by the 
Insurance Act.  

 
4.1.2 The respondents further state that this is not a “complaint” as 

defined in the Act because the complaint is not about the 
maladministration of the fund by the board of management or by 
the second respondent in its capacity as administrator. 
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4.2 Response  in respect of the marketing and administration fee 
 

4.2.1 According to the respondents the total contributions paid by the 
complainant up to 31 October 2005 amounted to R71 359.08 and 
the total policy charges deducted were R34 027.97. The fund value 
of the policy at that stage was R46 441.87. 

 
4.2.2 The respondents state that the complainant was aware that certain 

policy costs and other charges would be deducted from her 
contributions. According to the respondents this was communicated 
to the complainant both in terms of the policy and the first 
respondents’ letter of 16 January 2003.  

 
4.2.3 According to the respondents the policy clearly stated that the 

marketing and administration charge would represent 63.05% of the 
first two years’ premiums, including premium increases in the first 
two years. The respondents further state that the policy document 
also provides that the marketing and administration charge shall fall 
away after two years and will be replaced with a general 
administration charge, which is currently 2% of the monthly 
premium. However, if the premium is increased the second 
respondent will continue to deduct the marketing and administration 
charge for two years following the increase, whereafter a general 
administration charge of 2% will be deducted.  

 
4.2.4 The respondents state that the marketing and administration charge 

was provided for in the policy document as follows: 
 

“Polisheffings 
 
Wat is Sanlam Lewens se heffings, en hoe verhaal hulle dit? 
 
Hierdie heffings is die vogende: 
 
• Ten opsigte van herhalende premies wat binne die eerste twee 

jaar betaalbaar is, sal Sanlam Lewens ‘n bemarkings- en 
administrasieheffing van 63.05% van die eerste herhalende 
premie, verhaal van elke herhalende premie voordat hulle dit 
belê. Wanneer die premie ookal verhoog, sal ‘n bemarkings- en 
administrasieheffing betaalbaar wees op elke verhoging in die 
premie. So ‘n bemarkings- en administrasieheffing sal ten 
opsigte van die verhoging in die premie verhaal word vir die 
eerste twee jaar na die datum van die verhoging. Sou ‘n 
verhoging egter plaasvind minder as twee jaar voor die 
opsiedatum, sal so ‘n bemarkings- en administrasieheffing slegs 
tot by die opsiedatum betaalbaar wees. 

 
• Sanlam Lewens sal algemene administrasieheffings van elke 

herhalende premie aftrek voordat hulle dit belê. Tans trek hulle 
2.0% van die herhalende premie minus die bogenoemde heffing, 
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af. Hulle kan hierdie persentasie van tyd tot tyd verander.” 
 

4.2.5 The first respondent’s letter provided for the marketing and 
administration charge as follows: 

 
“Wanneer die bemarkings- en administrasieheffing nie meer afgetrek 
word nie, sal die addisionele belegging verhoog na       R1 912.45 per 
maand. Hierdie bedrag is gebaseer op die addisionele algemen 
administrasieheffing soos hieronder beskryf. Moontlike toekomstige 
veranderinge aan die heffing, asook toekomstige premieverhogings, is 
daarom nie in berekening gebring nie. 
 
Polisfooie 
 
Sanlam Lewens sal ‘n bemarkings- en administrasieheffing van 63.12% 
van die eerste addisionele spaarpremie aftrek van elke addisionele 
spaarpremie betaalbaar tot 01/02/2005. Wanneer die premie sou 
verhoog sal ‘n bemarkings- en adminstrasieheffing afgetrek word van 
elke verhoging in die spaarpremie. So ‘n bemarkings- en 
administrasieheffing sal afgetrek word vir die eerste jaar na die 
verhogingsdatum. Indien ‘n verhoging egter binne ‘n jaar plaasvind voor 
die opsiedatum, sal hierdie heffing slegs tot en met die opsiedatum 
afgetrek word. 
 
Sanlam Lewens sal ‘n algemene administrasieheffing aftrek van elke 
addisionele spaarpremie. Tans word 2.00% van die addisionele 
spaarpremie, min die bogenoemde heffing, afgetrek. Sanlam Lewens 
kan hierdie persentasie van tyd tot tyd aanpas.” 

 

4.2.6 As regards the complainant’s allegation that the second respondent 
deducted a marketing and administration fee of 63.79% before the 
contributions were increased and 63.85% after the increase, the 
respondents state that the 63.79%  which the complainant refers to 
includes both the marketing and administration fee of 63.05% and 
the 2% general administration fee. According to the respondents 
the general administration fee of 2% is deducted only after the 
marketing and administration fee is deducted. The calculation is as 
follows: 

 
“The policy fee of R98.64 was calculated as follows: 
 
Monthly premium:    R154.64 
Less marketing and administration fee:  R  97.50 (i.e. 63.05% of     
                  R154.64) 
Equals: R  57.14 
 
From the amount of R57.14 a general administration fee of 2% was 
deducted i.e. an amount of R1.14 was deducted (2% of R57.14).  
 
… 
 
The monthly policy fee for the first year prior to the investment of the 
premium was therefore R97.50 + R1.14 = R98.64.” 
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4.2.7 According to the respondents a similar calculation applies to the 
policy fees for the second year of the policy. 

 
4.3 Response in respect of the policy fee of R5.50 
 

4.3.1 The respondents state that while the first respondent’s letter did not 
clearly provide that the second respondent would continue to 
deduct the policy fee, it did state that the letter forms part of the 
policy document, which provided for the deduction of the policy fee 
as follows: 

 
“Sanlam Lewens sal elke maand ‘n polisfooi verhaal deur eenhede ter 
waarde van fooi te kanselleer. Tans trek hulle R5.50 vir die polis af. Hulle 
kan hierdie bedrag van tyd tot tyd verander.” 

 
4.4 Response in respect of the deduction of the R110.04 
 

4.4.1 The respondents state that the complainant’s contributions 
increased on 1 November 2004 by R105.96 from R2 119.26 to R2 
225.22. According to the respondents the marketing and 
administration fee of 63.12% was only applied to the amount by 
which the complainant’s contributions increased (i.e. the R105.96). 
The respondents state that the policy allowed for this (see 
paragraph 4.2.5 of this determination for the relevant provision).  

 
4.4.2 According to the respondents the fee of R110.04 is based on the 

portion by which the complainant’s contributions increased plus the 
general administration fee of 2%, which was calculated as follows: 

 
“Marketing and administration fee 
on increase in premium:                   R66.88 (i.e. 63.12% of R105.96) 
 
The 2% general administration fee was applied after provision for the fee 
of R66.88 was made and was calculated as R43.16 (i.e. 2% of (R2 
225.22 – R66.88) = 2% of R2 158.34) 
 
The total fee was therefore R66.88 + R43.16 = R110.04.” 

  
4.5 Lastly, the respondents state that the charges and deductions that were 

made by the second respondent, in its capacity as insurer, were provided 
for in the policy. Furthermore, the second respondent acted in accordance 
with the rules of the first respondent and the policy.  

 
5 Determination and reasons therefor 
 
5.1 The technical point raised by the respondents 
 

5.1.1 There is no merit in the technical points raised by the respondents. 
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In terms of section 1 of the Act, any complaint lodged with this 
tribunal must relate to one of three aspects of a pension fund 
organisation, as defined in the Act, namely, the administration of 
the fund, the investment of its funds or the interpretation and 
application of its rules. Therefore, complainants need only to raise 
one of the allegations in their complaint for it to satisfy the condition 
for a valid complaint. 

 
5.1.2 The crux of this complaint does not constitute long-term insurance 

business, but actually relates to a retirement annuity fund, which is 
a pension fund organisation as defined in the Act. The provisions of 
the Act, including chapter VA (which confers jurisdiction on this 
tribunal to investigate and determine complaints against pension 
funds) therefore apply to it. For the reasons more fully set out in 
Schwartz v Central Retirement Annuity Fund and Another [2005] 5 
BPLR 435 (PFA) at paragraphs [12] to [28] and authorities referred 
to therein and Louw v Central Retirement Annuity Fund and 
Another [2005] 7 BPLR 622 (PFA) (“Louw”) at paragraphs [17] to 
[36] this tribunal cannot uphold the contention that this matter 
constitutes “long-term insurance business” over which it has no 
jurisdiction.   

 
5.1.3 Furthermore, Davis J (in whose judgment Le Grange AJ concurred) 

in Central Retirement Annuity Fund v Adjudicator of Pension Fund 
& others [2005] 8 BPLR 655 (C) at 660 C-E confirmed the 
jurisdiction of this office and stated:  

 
“The basis of the complaint was that Applicant, [Central Retirement 
Annuity Fund] as the holder of the policy on the life of a member, was 
neither obliged nor entitled simply to allow Sanlam Life [the insurer] to 
charge whatever costs and charges it chose to levy and to accept 
whatever investment bonuses that it chose to declare from time to time 
without first satisfying itself through its own management committee of 
the reasonableness or adequacy thereof.   
 
The rules of the Fund set out its essential purpose as being to provide 
benefits to members upon retirement.  The fact that applicant may be 
exempt in terms of the applicable law from audit cannot exempt it from 
playing a role in the fulfillment of its purpose.  In any event, applicant is a 
pension fund organization and has separate legal personality in terms of 
section 51(a)[sic] of the Act. It cannot simply be treated as an illusionary 
“go between” the members such as second respondent and Sanlam Life. 
It should be accountable to its members and hence be subject to the 
discipline of the Act’s complaint mechanism.”  

 
5.1.4 In so far as the complainant’s complaint relates implicitly to the 

administration of the first respondent and/or the investment of its 
funds and alleges prejudice in consequence of the 
maladministration of the fund, the complainant’s “grievance” 
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constitutes a complaint as defined (see Louw at paragraphs [11] to 
[15]).  

 
5.2 The merits 

 
5.2.1 The first respondent is a registered pension fund organisation in 

terms of the provisions of the Act and it is bound by its rules in the 
same way as its members, officials, shareholders and persons 
claiming under the rules (see section 13 of the Act). By virtue of the 
binding nature of the rules, the trustees of the first respondent, the 
members and any service provider such as the second respondent 
in its capacity as administrator of the first respondent may only do 
that what is set forth in the rules or the policy (see Tek Corporation 
Provident Fund & Another v Lorentz [2000] 3 BPLR 227 (SCA) at 
239D-E). 

 
5.2.2 The respondents have explained the costs and other policy charges 

that were deducted (see paragraphs 4.2.3 to 4.4). In light of the 
thereof this tribunal is satisfied that all the costs and other charges 
deducted from the complainant’s contributions by the second 
respondent were disclosed to her at the commencement of her 
membership of the first respondent in November 2001 and again in 
February 2003 when the complainant increased her contributions. 
Thus, the complainant was fully aware of the percentage of her 
contributions that would be deducted as policy charges by the 
second respondent.  

 
5.2.3 Without commenting on the fairness, or otherwise, of the amount 

charged, this tribunal is also satisfied that the second respondent 
was entitled to deduct 63.12% as a marketing and administration 
fee after the complainant increased her contributions. The policy 
document made provision for this fee to increase in the event of the 
complainant increasing her contributions. The complainant did 
increase her contributions with effect from 1 February 2003. The 
policy document provided as follows: 

 
“Wanneer die premie ookal verhoog, sal ‘n bemarkings- en 
administrasieheffing betaalbaar wees op elke verhoging in die premie.” 

 
5.2.4 As regards the first respondent’s letter of 16 January 2003, this 

tribunal is satisfied that it amended certain parts of the policy 
document, in particular the marketing and administration fee.  
Furthermore, this tribunal is also satisfied that the first respondent’s 
letter formed part of the policy. This was stated in the first 
respondent’s letter as follows: 
 

 “Deel van polisdokumente 
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Heg asseblief hierdie brief by die polisdokumente aan, aangesien dit nou 
deel daarvan is.” 

 
5.2.5 In the circumstances, this tribunal is satisfied that the second 

respondent was legally entitled in terms of the policy document, to 
deduct the policy costs and other charges, including the policy fee, 
from the complainant’s contributions the quantum whereof was 
specifically stated in the policy document.  

 
5.2.6 As regards the complainant’s allegation that the policy costs and 

other charges are unreasonable, this tribunal is not in a position to 
make a ruling on that part of the complainant’s complaint. The 
function of this tribunal is to determine whether the board of 
management acted in terms of the rules of the first respondent and 
the policy document. In the circumstances, this tribunal cannot 
adjudicate that part of the complainant’s complaint.  

 
5.3 In the result, the complaint cannot succeed. 
 
DATED AT JOHANNESBURG ON THIS THE     DAY OF      2007 
 
Yours faithfully  
 
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 


