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            Please quote our reference: PFA/GA/21920/2007/SM          
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): L MOJELA AND ANOTHER (“the 
complainants”) v ORION MONEY PURCHASE PROVIDENT FUND 
(“the first respondent”) AND TANZER TRANSPORT (PTY) LTD (“the 
second respondent”) 

 
1. Introduction  
 
[1.1] The complaint concerns the alleged failure of the second respondent to 

give the complainants information regarding their contributions to the first 
respondent and the transfer of their benefits from the first respondent. 

 
[1.2] The complaint was received by this office on 23 November 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 9 April 
2008. On the same date a letter was dispatched to the Road Freight 
Industry Provident Fund giving it until 9 May 2008 to submit its response to 
the complaint. Another letter was dispatched to the first respondent on 25 
January 2008 giving it until 22 February 2008 to submit its response to the 
complaint.  

 
[1.3] Responses were received from the first respondent on 7 March 2008 and 

from the second respondent on 5 February 2008. The Road Freight 
Industry Provident Fund omitted to file any response. These responses 
were forwarded to the complainants on 21 August 2008, in the event that 
they wished to make any further submissions. The complainants omitted 
to file any further submissions.  
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[1.4] After considering the written submissions before this tribunal, it is 
considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be repeated. The determination 
and reasons therefore appear below. 

 
3. Factual Background 
 
[3.1] This complaint was lodged on behalf of Mr L Mojela and Mr RP Babili. The 

complainants were employed by the second respondent from 19 October 
1990 until their employment was terminated on 6 July 2007. The 
complainants were members of the first respondent by virtue of their 
employment until their employment was terminated.  

 
[3.2] The complainants’ membership of the first respondent were terminated 

after the first respondent received instruction from the second respondent 
that their benefits should be transferred to the National Bargaining Council 
for the Road Freight Industry Provident Fund (“the bargaining council 
fund”).  

 
4. Complaint 
 
[4.1] The complainants allege that they discovered between 1999 and 2000 that 

the second respondent is the only beneficiary of their provident fund 
benefits. The complainants submit that the second respondent failed to 
provide them with any explanation in this regard. Further, the 
complainants allege that this position was confirmed by an official of Old 
Mutual Life Assurance Company (SA) Ltd (“the administrator”).  

 
[4.2] The complainants further state that the second respondent advised them 

that their funds were transferred to the bargaining council fund after they 
lodged a complaint with the Commission for Conciliation, Mediation and 
Arbitration (“CCMA”). However, they allege that they discovered that there 
was nothing that was transferred to the bargaining council fund. Therefore, 
the complainants submit that their concerns relates to the contributions 
that they made to the first respondent and the alleged section 14 transfer 
of their benefits to the bargaining council fund.  

 
5. Responses  
 
    Response on behalf of the first respondent 
 
[5.1] Mr J Van Oordt, the principal officer of the first respondent, filed a 

response on behalf of the first respondent. He submitted that the first 
respondent received instruction from the second respondent to terminate 
the complainants’ membership and to transfer their benefits to the 
bargaining council fund with effect from 1 July 2001. He pointed out that 
the section 14 transfer was finalized and the first respondent’s assets were 
transferred to the bargaining council fund on 10 September 2002. 
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[5.2] Further, he indicated that Mr Mojela’s transfer value amounted to R38 
304.13 and Mr Babili’s transfer value amounted to R6 832.48. Moreover, 
he submitted a copy of the transfer certificate from the Registrar of 
Pension Funds (“the Registrar”) in which he approved the section 14 
transfer.  

 
    Response on behalf of the second respondent 
 
[5.3] The second respondent indicated that all employees were transferred from 

the first respondent to the bargaining council fund in terms of section 14 of 
the Act. It further submitted that it was never the intention of the company 
to benefit from the members’ benefits as this belongs to them and their 
dependants. It argued that further details regarding the transfer can be 
obtained from the bargaining council fund.  

 
6. Determination and reasons therefore 
 
[6.1] The issue that falls for determination is whether the respondents complied 

with their duties regarding the transfer of the complainants’ benefits to the 
bargaining council fund.  

 
[6.2] It is clear that the complainants’ entitlement to be provided with relevant 

information regarding their contributions and the transfer of their benefits is 
based essentially on the provisions of section 7D(c) of the Act  read 
together with Circular PF No 130 that was published by the Financial 
Services Board. Section 7D(c) of the Act reads as follows: 

 
“The duties of a board shall be to- 

 
(c)  ensure that adequate and appropriate information is communicated to the 

members of the fund informing them of their rights, benefits and duties in 
terms of the rules of the fund.” 

 
[6.3] Circular PF No 130 requires, inter alia, that communication to member 

should be appropriate, timely, accurate, complete, useful, comprehensible 
and accessible. It further requires that communication to members should 
be transparent, fair and display accountability. Further, it has been held 
that failure by a pension fund, in the absence of appropriate justification, to 
provide relevant information required by a member for the exercise of 
his/her right constitutes a breach of the duty to act in good faith and 
amounts to maladministration of the fund (see Lediga v Bosal Africa Group 
Provident Fund and Another [2001] 7 BPLR 2211 (PFA) at 2216G-H).  

 
[6.4] In this matter, the complainants allege that the second respondent failed to 

provide them with information regarding their contributions to the first 
respondent and the transfer of their benefits to the bargaining council fund. 
However, the respondents indicated that the complainants’ benefits were 
transferred to the bargaining council fund on 10 September 2002. The first 
respondent argued that the transfer was done after it received instruction 
from the second respondent to transfer the benefits with effect from 1 July 
2001. Further, the first respondent indicated the transfer values that were 
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made in respect of the complainants. 
 
[6.5] The respondents’ responses were forwarded to the complainants for 

further submissions but they failed to file any further submissions in this 
regard. Thus, the complainants did not submit anything to dispute the 
respondent’s submissions regarding the transfer of their benefits to the 
bargaining council fund. Further, the complainants did not dispute the 
values that were reflected by the first respondent as their transfer values 
to the bargaining council fund.  

 
[6.6] As regards the complainants’ allegation that the second respondent is a 

beneficiary of their provident fund benefits, it is clear that the complainants 
did not submit any evidence to support their allegations in this regard. 
According to the law of evidence it is trite law that he who alleges must 
proof his allegations. The complainants failed to discharge their onus in 
this regard. 

 
[6.7] Further, it is evident that the transfer of the complainant’s benefits was 

approved by the Registrar. The first respondent submitted a transfer 
certificate in this regards. The approval of the transfer in terms of section 
14 of the Act is an indication that the Registrar is satisfied that the transfer 
was reasonable and equitable and accorded full recognition of the 
complainants’ rights and reasonable benefit expectations in terms of the 
fund’s rules. Therefore, if the complainants are not satisfied with the 
Registrar’s decision in this regard they may take up the matter with him or 
the Financial Services Appeal Board pursuant to section 26 of the 
Financial Services Board Act of 97 of 1990. The Registrar’s and the 
Appeal Board’s contact details are: 

 
The Secretary 
Financial Services Board 
P O Box 35655 
Menlo Park 
Pretoria 
0001 
 
Tel No: (012) 428 8000 
Fax No: (012) 347 0221 

 
[6.8] In the result, the complaint cannot succeed.  
 
 
Dated at Johannesburg on this the             days of                              2008 
 
 
Yours faithfully 
 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 


