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1. Introduction 

 

[1.1] The complaint concerns the first respondent’s alleged failure to pay contributions to 

the second complainant following its admission to it on 1 December 2001 as a 

participating employer. The complaint was received by this office on 8 June 2005.  A 

letter acknowledging receipt thereof was sent to the first complainant on 8 July 

2005.  On the same date a letter was dispatched to the first respondent giving it until 

29 July 2005 to file a response to the complaint.  A response was received from 

Mankoe Inc on 15 November 2005.  On 6 March 2006 this office received a reply on 

behalf of the fund from Momentum Group Limited.  On 12 July 2007 the Adjudicator 

directed that the second respondent be joined as a party to these proceedings in 

terms of section 30G(d) of the Act.  On 13 July 2007 the second respondent filed his 

response.   

 

[1.2] Having considered the submissions it is considered to be unnecessary to hold a 

hearing in this matter.  As the background facts are well known to all the parties, 

only those facts that are pertinent to the issues raised herein shall be repeated. The 

determination and reasons therefor appear below. 

 

2. Factual Background 

 

[2.1] The first complainant lodged this complaint on behalf of the second complainant in 

its capacity of administrator of the fund.  Mankoe & Magabane Attorneys Inc (“the 
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partnership”) applied to be admitted to the second complainant as a participating 

employer.  It was admitted to the second complainant on 1 December 2001 and its 

special rules were registered by the Registrar of Pension Funds with the Financial 

Services Board (“FSB”) on 23 April 2002.  The Law Society of the Northern 

Provinces (“the Law Society”) confirmed in a letter dated 2 February 2005 that the 

partnership dissolved on 31 May 2002 and that the second respondent started his 

own practice since 1 June 2002. 

 

3. Complaint 

 

[3.1] The premise of the complaint is that the first respondent failed to pay contributions 

to the second complainant since the partnership was admitted to it on 1 December 

2001.  The complainants contend that in terms of rule 3(a) of the Special Rules of 

the second complainant that are applicable to the first respondent, it was required to 

deduct a contribution rate of 7.5% from each fund member’s salary and pay this 

contributions to the first complainant on or before the 7
th
 day of each month 

following the end of the contribution month.  The first complainant submitted that in 

terms of rule 3(b) of the Special Rules, the first respondent was required to 

contribute on behalf of and in respect of each member at the rate of 7.5% of the 

member’s salary.  

 

[3.2] The complainants contend that the first respondent was required to commence 

deducting and paying over the full contributions in respect of the members with 

effect from 1 December 2001.  The complainants submitted that the first respondent 
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failed to pay the full contributions in respect of the members regularly and that it 

only paid an amount of R12 226.53 in respect of a deposit premium.  The first 

complainant further submitted that although the partnership was dissolved in 2002, 

Mankoe Inc, as the substitute employer of the members or employees of the 

partnership, should be held liable for the payment of the arrear contributions to it.  

 

[3.3] Therefore, the complainants requested that this Tribunal makes an order in the 

following terms: 

 

[3.3.1] that Mankoe Inc became a substitute employer after replacing Mankoe & 

Magabane Attorneys Inc by reason of having assumed all the former 

employees of the dissolved partnership; 

 

[3.3.2] that Mankoe Inc owes the second complainant the whole outstanding 

contributions in the amount of R539 145.27 as at 31 May 2005; and 

 

[3.3.3] that Mankoe Inc should pay the outstanding amount with interest within a 

specificied period determined by this Tribunal.   

 

4. Responses 

 

[4.1] Mr M L Mankoe filed a response on behalf of Mankoe Inc.  He stated that he 

established a fund on behalf of the employees of the partnership.  He submitted that 

he paid contributions on behalf of the employees of the partnership from his private 
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funds. He stated further that the employees of the partnership never paid any 

contributions to the second complainant by way of deduction from their salaries and 

therefore the issue of when the last time deductions were made from the salaries of 

the employees does not apply in this instance. He further submitted that the 

employees who were registered with the second complainant resigned from the 

partnership or Mankoe Inc. He further submitted that whatever amount that has 

accumulated in the second complainant has to be paid to Mankoe Inc as none of 

the employees contributed to the second complainant. 

 

[4.2] This office also received a response from the second respondent that was sent to 

the first respondent and copied to this office.  He stated that he started practicing on 

his own from January 2002.  He argued that although he was still part and parcel of 

the partnership at that time, in practice the partnership was dissolved and that all 

that was left was for the law society to confirm the dissolution.  He indicated that the 

law society dissolved the partnership formally on 31 May 2002. Further, he 

submitted that Mr Mankoe was operating his office with staff members that were 

employed solely by him. Moreover, he argued that he is not aware of the transaction 

that Mr Mankoe entered into with the second complainant and that the transaction 

was fraudulent as he did not have authority from him. 

 

5. Reply 

 

[5.1] Momentum Group Limited filed a reply on behalf of the second complainant.  It 

stated that the fact that Mr M L Mankoe paid contributions on behalf of the 
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employees of the partnership from his private funds is not important and that it is 

part of the employment contract between the employer and the employee.  It 

submits that in terms of the Special Rules of the second complainant, members 

have to contribute to the fund at the rate of 7.5% of monthly fund salary.  Therefore, 

it stated that the second complainant cannot pay the fund value to the first 

respondent as requested.    

 

6. Determination and reasons therefor 

 

[6.1]  The issues for determination are as follows, firstly, whether the first respondent 

should be regarded as a substitute employer of the former employees of the 

dissolved partnership and secondly, whether the first respondent should be held 

liable for the payment of the outstanding contributions to the second complainant.  

Substitute Employer  

[6.2]  The administrator contended that Mankoe Inc should be held liable as a substitute 

employer as it assumed all the former employees of the dissolved partnership. 

However, it is clear that before Mankoe Inc can be regarded as a substitute 

employer, there should have been a transfer of business to the extent that such 

entity consciously assumed all the roles and responsibilities of the previous 

employer or entity. The provisions that govern transfer of a business are as set out 

in section 197 of the Labour Relations Act 66 of 1995 (“the LRA”). The relevant 

portion of section 197 of the LRA reads as follows: 

 

“(2)   If a transfer of a business takes place, unless otherwise agreed in terms of subsection (6) 
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     (a)   the new employer is automatically substituted in the place of the old employer in 

respect of all contracts of employment in existence immediately before the date of 

transfer; 

               (b)   all the rights and obligations between the old employer and an employee at the time of 

transfer continue in force as if they had been rights and obligations between the new 

employer and the employee 

         (c)   …”  

 

[6.3]  It has been held that significant consequences flow if a transfer of business takes 

place in terms of section 197 of the Labour Relations Act set out above.  The effect 

is that the new employer is automatically substituted in the place of the old employer 

in respect of all contracts of employment in existence immediately before the date of 

transfer and all the rights and obligations between the old employer and an 

employee at the time of the transfer continue in force as if they had been rights and 

obligations between the new employer and the employee (see Cosawu v Zikhethele 

Trade (Pty) Ltd & Another (2005) 26 ILJ 1056 (LC) at paragraph 2).  It was also 

indicated in the above judgment that the mere fact that the service provided by the 

old and the new awardees of a contract is similar does not support a conclusion that 

an economic entity has been transferred.  Moreover, Murphy JA (as he then was) 

referred to a decision of a European court in Kelman v Care Contract Services 

[1995] ICR 260 with approval where it was held that the crucial question is whether, 

taking a realistic view of the activities in which the employees are employed, there 

exists an economic entity which, despite changes, remains identifiable, though not 

necessarily identical, after the alleged transfer.  The decisive criterion is whether, 

after the alleged transfer, the undertaking has retained its identity so that 
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employment in the undertaking is continued or resumed in the different hands of the 

transferee (see Cosawu-supra at paragraph 34). 

 

[6.4]  The South African Constitutional Court has also held that this is a matter of fact to 

be determined objectively in the light of the circumstances of each case.  It 

indicated that a number of factors will be relevant in this regard, such as the transfer 

or otherwise of assets both tangible and intangible, whether or not workers are 

taken over by the new employer, whether customers are transferred and whether or 

not the same business is being carried on by the new employer (see NEHAWU v 

University of Cape Town & Others [2003] 24 ILJ 95 (CC) at 119G-120B).   

 

[6.5]  In casu, there was no evidence which indicated that Mankoe Inc became a 

substitute employer or that the business of the dissolved partnership was 

transferred to it. As stated in the Cosawu judgment, the mere fact Mankoe Inc 

provided a similar service to that of the dissolved partnership does not support a 

conclusion that the undertaking of the former partnership has been transferred to it. 

Further, there is no evidence before me that tangible and intangible assets were 

transferred from the partnership to Mankoe Inc and there is no indication that 

customers or clients of the dissolved partnership were transferred to it.  Moreover, 

the Special Rules do not make any provision for a transfer of business in this 

regard. It is, therefore, evident that the partnership lost its identity when it was 

dissolved in 2002.  It follows that Mankoe Inc cannot be regarded as a substitute 

employer of the former employees of the dissolved partnership. 

 



 Page 9 
 

  Liability of Dissolved Partnership 

[6.6]  With regards to the issue of liability of the dissolved partnership, it is clear that the 

rights and duties of members of a fund and participating employers are set out in 

the rules of the fund. Therefore, the rules are paramount and binding on all the 

parties (see Tek Corporation Provident Fund and Others v Lorentz 1999 (4) SA 884 

(SCA) at 894 B-C and section 13 of the Act).  

 

[6.7]  Rule 3 of the Special Rules that were applicable to the partnership as a participating 

employer read as follows:  

 

   “(a) Member’s contributions 

             Each Member will be required to contribute to the Fund at the rate of 7,5% of his monthly 

Fund Salary. Such contributions will be deducted monthly in arrear from a Member’s 

salary or wage by the Employer and remitted to Sage Life.  

 

 (b) Employer’s contributions 

 The Employer’s contribution in terms of general rule 4.2, will be 7,5% of each Member’s 

monthly Fund Salary which rate shall include the cost of providing the administrative 

services and the risk benefits.”      

 

[6.8] It is clear that in terms of rule 3 of the Special Rules, each member is required to 

contribute to the second complainant at the rate of 7,5% of his monthly fund salary 

and the employer is also required to contribute at the same rate which includes 

administrative and risk benefits costs.  The partnership in its capacity as employer 

was required to pay the necessary contributions on its behalf and on behalf of its 



 Page 10 
 

employees as from 1 December 2001 after its admission to the second 

complainant.  It is evident that the partnership only paid R12 226.53 in respect of a 

deposit premium when it applied to be admitted as a participating employer in the 

second complainant.  Therefore, all contributions due from 1 December 2001 until 

the dissolution of the partnership remain outstanding.  

 

[6.9] The first complainant has provided documentary evidence which indicates that it 

has attempted to get the necessary contributions from the first respondent without 

any success.  In his response, Mr M L Mankoe stated that he paid contributions on 

behalf of the employees of the partnership from his private funds.  He also 

submitted that the salaries of the employees of the partnership were never 

deducted for the purposes of payment to the second complainant.  However, the 

second complainant did not receive any contributions from the respondent on behalf 

of the partnership or its employees as members of it.  Therefore, the partnership 

was in breach of rule 3 of the Special Rules of the second complainant.  

 

[6.10] Moreover, the partnership’s (in its capacity as employer) conduct was in 

contravention of section 13A of the Act and is a punishable offence in terms of 

section 37 of the Act.  Section 13A of the Act provides that the employer of any 

member of a registered fund shall pay the following to the fund in full, namely: 

 

“(a)  any contribution which, in terms of the rules of the fund, is to be deducted from the 

member’s remuneration; and 

                        (b)   any contribution for which the employer is liable in terms of those rules.”  
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[6.11] Section 13A(3)(a)(i) also states that such contribution must be paid directly into the 

fund’s account and section 13A(3)(a)(ii) states that the contributions must be paid 

directly to the fund in such a manner as to have the fund receive the contribution not 

later than seven days after the end of that month for which such a contribution is 

payable.  If the employer fails to transmit contributions to the fund within the 

prescribed period, interest at the usury rate is payable thereon by the employer. 

Section 13A(7) provides that interest at the rate prescribed by the Minister of 

Finance shall be payable on the amount of any contribution not transmitted by the 

employer or received by the fund before the expiration period prescribed therefore 

in section 13A(3)(a)(i) and (ii).  

 

[6.12] It is clear that the employer in a pension fund owes a duty of good faith to its 

employees and the fund. It is essential for the employer to inform the fund about 

any termination of employment and the reasons therefor in order for the fund to 

determine which benefit is payable. In casu, Mr M L Mankoe submitted that the 

employees who were registered with the second complainant resigned from the 

partnership. However, he failed to inform the second complainant about this fact.  It 

is further clear that the rules of a fund are binding.  It follows that the partnership 

was bound to act in terms of the rules of the second complainant after it was 

admitted to it on 1 December 2001.   

 

[6.13] Since the partnership is no longer in existence and Mankoe Inc cannot be regarded 

as a substitute employer, the second complainant is entitled to claim the 
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outstanding contributions from either one of the former partners or from the former 

partners jointly.  This is because the liability of the partners is joint and several after 

the dissolution of the partnership.  It has been held that immediately on the 

dissolution of the firm, each partner individually becomes instantly and directly 

liable, and might immediately be sued individually for all debts contracted by the 

partnership prior to its dissolution (see Lee en ‘n Ander v Maraisdrif (Edms) Bpk 

[1976] (2) SA 536 (A) at 543C).  The fund is further entitled to sue both partners, 

jointly and severally, for the outstanding contributions, the one paying the other to 

be absolved. Thereafter, it will be for the former partners to exercise their respective 

rights of recourse inter se (see Geldenhuys v East and West Investments (Pty) Ltd 

[2005] (2) SA 74 (SCA) at 77 paragraphs 5 and 6).  

 

[6.14] Mr Magabane submitted that he should not be held liable for the outstanding 

contributions as Mr Mankoe entered into a transaction with the second complainant 

without his authority.  However, according to the evidence before me he was still a 

partner in the partnership at the time when it was admitted as a participating 

employer in the second complainant.  He only ceased being a partner in January 

2002 on his own version.  Moreover, it has been held that a partner does not need 

written authority from the other partners when he concludes a contract on behalf of 

the partnership (see Muller en ‘N Ander v Pienaar [1968] (3) SA 195 (A) at 198A-B). 

It has also been held that a partner, who is known to be such to creditors dealing 

with his co-partners, is liable for debts incurred by his co-partners, in the name and 

on behalf of the partnership and within the scope of its business.  For the purpose of 

carrying on the business his co-partners are his agents until the dissolution of the 
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partnership (see Koekemoer v Langeberg Stene BK 1999 (1) SA 361 (NKA) at  368 

I–J ).  It follows that Mr Mankoe is also liable for outstanding contributions owed to 

the second complainant during the existence of the partnership as he was a partner 

in the law firm when it became a participating employer in the second complainant. 

 

[6.15] It is clear that the first complainant calculated the amount of the outstanding 

contributions from 1 December 2001 until 31 May 2005.  However, it is clear that  

the partnership ceased to exist in January 2002 when the second respondent 

started his own practice.  Although the law society confirmed the dissolution of the 

partnership on 31 May 2002, the partnership was no longer in existence at that 

stage.  It has been held that partnerships, unlike other types of contracts, terminate 

when a partner either repudiates or gives notice to the effect that he no longer is 

prepared to continue with the partnership (see Herbst en ‘N Ander v Solo 

Boumateriaal [1993] (1) SA 397 (T) at 400 A-B).  It follows that the outstanding 

contributions can only be claimed for the period that the partnership was in 

existence.  Upon its dissolution, there was no entity against which the outstanding 

contributions could be claimed (see Broughton v Manicaland Air Services (Pvt) Ltd 

[1972] (4) R 458 at 459 E–H).  

 

[6.16] Thus, the appropriate relief is that which has the effect of placing the second 

complainant  in the position it would have been in had the partnership regularly and 

timeously paid the contributions due from 1 December 2001 until its dissolution 

(January 2002).  However, the grant of any relief in this matter would not be 

competent as the complaint evidences that the complainants seek relief against 



 Page 14 
 

“Mankoe Inc (formerly Mankoe & Magabane Attorneys Inc)” in its capacity as 

substitute employer of the partnership.  For reasons already advanced I cannot hold 

that Mankoe Inc is the substitute employer of the partnership.  Further, upon the 

dissolution of the partnership each partner, in his or her personal capacity, became 

liable to the second complainant for the debts contracted during the existence of the 

partnership.  Thus the complainants have sought relief against the incorrect party.  

Further, even though the Adjudicator joined the second respondent in the matter the 

complainants expressly stated in their complaint that they sought no relief against 

the second respondent.  

 

[6.17] In the result, the complaint cannot succeed. 

 

DATED AT JOHANNESBURG ON THIS            DAY OF                       2007. 

 

Yours faithfully 

 
 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
Cc:  Mr M L Mankoe 
 Mankoe Incorporated 
 P O Box 1679 
 Polokwane 
 0700 
 
 Fax : (015) 297 6406 
 
Cc: Mr M C Magabane 
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 Magabane Incorporated 
 P O Box 3773 
 Polokwane 
 0700 
 
 Fax : (015) 291 3194 
 
 
 
Registered address of fund : Momentum Park 
          268 West Avenue 
                              Centurion 
          0157 
 
 
Section 30M filing: Magistrate’s Court 

 


