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Please quote our ref: PFA/WE/3584/05/KM 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24 of 1956 (“The Act”): K. TISSINGTON v PROFESSIONAL 
PROVIDENT SOCIETY RETIREMENT ANNUITY FUND (“the fund”) & 
SANLAM LIFE INSURANCE LIMITED (“Sanlam”) 
 
 
Introduction 
 
[1] Having considered the complaint that was received by this office on 30 

May 2005, as well as further written submissions, I consider it 
unnecessary to hold a hearing in this matter.  My determination and 
reasons therefor appear below. In December 2005 an announcement was 
made of a Statement of Intent between the Minister of Finance, on the one 
hand, and the Life Offices Association and five large life assurers on the 
other, in terms of which the life assurers would commit themselves to 
certain minimum standards in respect of retirement annuity funds and 
endowment policies. Although the statement is not binding on this office, 
we nevertheless referred all retirement annuity fund complaints (including 
this one) back to the management boards and life assurers administering 
these funds with a view to facilitating an amicable resolution of the 
complaint between the parties without the intervention of this office. This 
matter was referred for settlement to the fund on 20 January 2006. The 
parties were given 30 days to settle the matter failing which this office 
would determine the complaint in the ordinary course. Many complaints 
were settled on this basis but the settlement terms were not divulged to 
this office. However, on 19 April 2006 we were informed that the parties in 
this complaint had failed to reach a settlement in this case. The details of 
disagreement were not communicated to us. It is with that brief 
background that we now determine this complaint in the ordinary course. 

 

V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), N van Coller 
(Assistant Adjudicator), L Mbalo (Assistant Adjudicator), R Maharaj (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V 
Abrahams (Assistant Adjudicator), Solomzi Gcelu (Assistant Adjudicator) 
 
Office Manager: L Manuel 
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The complaint 

 
[2] Your complaint concerns the computation of your retirement benefit after 

you elected to advance your retirement date. You commenced 
membership of the fund in November 1992 with a maturity date of 
November 2014, but were forced to cease contributions due to changed 
financial circumstances in August 2004. You therefore requested that an 
early retirement benefit be paid out. The total contributions paid by you 
amounted to R66 410. The value of your fund share at 31 August 2004 
was R82 416. After deduction of the “early termination fee” of R12 692, 
you were left with an early retirement benefit of R69 724. You received a 
lump-sum benefit of R11 626 and the remainder was transferred to Allan 
Gray for the purchase of a living annuity. You are upset at what you 
perceive as an excessive penalty imposed on you in light of your 
circumstances, and have therefore approached this tribunal for assistance.  

 
 

The response 
 

[3] Notwithstanding this office requesting a response from both the fund and 
Sanlam, a response was only received from Sanlam. It is unclear in which 
capacity it addresses the complaint, but since it is the only response 
received, I will assume it is on behalf of the fund in its capacity of 
administrator of the fund, as well as in its own capacity of underwriter of 
the fund assets. The point is raised that the Adjudicator lacks jurisdiction 
to investigate this complaint as it pertains to long-term insurance business. 
On the merits, it explains that the reduction in your fund value was 
attributable to an early termination charge applied when you retired earlier 
than agreed. 

 
[4] The fund admits that an “early termination charge” in an amount of R12 

692 was applied to your fund share by reason of your decision to advance 
your retirement date. It then goes on to explain that most of its upfront 
expenses were incurred at the commencement of the policy and would be 
recouped over the life of the policy unless it was altered before its maturity 
date. If contributions stop prematurely, which means the premiums on the 
underlying policy also cease, a large portion of the upfront expenses will 
no longer be recovered from future policy charges. Sanlam therefore 
charges an “early termination fee” when the policy is matured earlier than 
initially agreed. 

 
 
Determination and reasons therefor 
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Jurisdiction 
 
[5] There is no merit to the preliminary point raised by the fund. The crux of 

this complaint does not constitute long term insurance business, but 
actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act. For the reasons more fully set out in JJ 
Schwartz v Central Retirement Annuity Fund & Another [2005] 5 BPLR 
435 (PFA) at paragraphs [12] to [28] and Louw v Central Retirement 
Annuity Fund & Another BPLR [2005] 7 BPLR at paragraphs [17] to [36], I 
cannot uphold the contention that this matter constitutes “long term 
insurance business” over which I have no jurisdiction. 

 
[6] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds and 
others (“the De Beer judgment”) [2005] 8 BPLR 655 (C) at 660C - E 
(handed down on 20 October 2005) confirmed the jurisdiction of this office 
and stated:  

  
“The basis of the complaint was that applicant [Central Retirement Annuity Fund] 
as the holder of the policy on the life of a member, was neither obliged nor 
entitled simply to allow Sanlam Life [the insurer] to charge whatever costs and 
charges it chose to levy and to accept whatever investment bonuses that it chose 
to declare from time to time without first satisfying itself through its own 
management committee of the reasonableness or adequacy thereof.   

  
The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

  
[7] In addition, in so far as your complaint implicitly relates to the 

administration of the fund and/or the investment of its funds and it is 
implicit therein that you have suffered prejudice (in that your fund value 
has been reduced) in consequence of the maladministration of the fund (in 
the form of the levying of undisclosed charges), your grievance constitutes 
a complaint as defined. (See Louw at paragraphs [11] to [15].) 

Merits 
 
[8] I now turn to the provisions on which the respondents rely for effecting the 

deductions in respect of advancement of the retirement date. The fund 
rules define the benefits on retirement with regard to the financial product 
selected by the member. “Financial product” is, in turn, defined with 
reference to the underlying insurance products. 

 
[9] Rule 19 regulates the retirement date and reads as follows: 
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“Various retirement dates are available, but even after a MEMBER has elected a 
certain retirement date he shall have the option of accelerating or deferring the 
retirement date provided that no MEMBER shall become entitled to the 
commencement of any annuity after he reaches the age of seventy years or, 
except in the case of a MEMBER who becomes permanently incapable through 
infirmity of mind or body of carrying on his occupation, before he reaches the age 
of fifty-five years.” 

 
[10] There is therefore no provision in the rules allowing for a “termination 

charge” on advancement of the retirement date, so I now examine the 
relevant provisions of the policy document. Paragraph 7 of “Description 
and Provisions” states: 

 
“7.  ADVANCEMENT OR POSTPONEMENT OF MATURITY BENEFITS 
 
At the election of the assured, the benefits at maturity shall become available 
partially or in full on any date from the fifty-fifth and up to the seventieth birthday 
of the assured. 
 
…. 
 
In the event of an advancement or postponement, the various sums and 
provisions of this policy shall be amended as determined by Sanlam.” 

 
[11] Further, under the heading “Provisions and Assumptions” it is stated that 
 

“On retirement before the contractual maturity date, Sanlam shall determine the 
available maturity value. This value may be less than the balance of the 
Investment Account at the same time.” 

 
[12] Neither of these provisions can, in my opinion, be invoked to justify the 

recovery of future administration costs that would have accrued to the 
insurer had the policy run to full term. The trustees of the fund are, 
moreover, under a duty to ensure that the terms of any underlying contract 
taken out in respect of, and for the benefit of, a member are adhered to by 
the other contracting party. They may not simply wash their proverbial 
hands of all responsibility.  Section 7C of the Act codifies the common law 
fiduciary duty owed by trustees to the beneficiaries on behalf of whom they 
hold trust assets.  In this sense members are in a similar position to trust 
beneficiaries.  Section 7C provides that the object of a board shall be to 
direct, control and oversee the operations of the fund in accordance with 
the applicable laws and rules of the fund. There is nothing in the rules, the 
policy documents or indeed the applicable laws that allow for an “early 
termination charge”. 

  
[13] As Davis J stated in the De Beer judgment (at 660D-E), the fund cannot 

simply be treated as an illusionary go-between between the members and 
the insurer.  It should be accountable to its members and hence be subject 
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to the discipline of the Act’s complaint mechanism.  On the issue of the 
charges levied by the insurer, Davis J stated as follows (at 663E-G):  

  
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment 
thereof among beneficiaries are considerations of which account must be taken 
by Applicant’s management committee.  Similarly, the reasonableness of 
investments effected and maintained by the insurer for the fund from time to time 
should be examined by the management committee, if the latter is to fulfill its 
fiduciary responsibilities to members.  In addition, the adequacy of disclosure of 
information which is critical to the interests of members, such as an adequate 
and fair explanation as to the meaning of documents which provide illustrative 
values at the inception of the contract as well as the adequacy of disclosure by 
the insurer to members from time to time, must, in the light of the analysis 
advanced, comprise part of the responsibilities of the management committee of 
applicant.” 

 
[14] As matters stand therefore, neither the rules nor the policy documents 

authorize the fund or Sanlam to charge an early termination fee on 
advancement of the retirement date.  

 
Relief 
 
[15] I therefore make the following order: 
 

[15.1] It is hereby declared that the respondents were not entitled 
to debit your investment account with R12 692 on 
advancement of the retirement date; 

 
[15.2] Sanlam (in its capacity as administrator of the fund) is 

directed to pay to you, or transfer to an institution of your 
choice permitted by the applicable rules and legislation, the 
amount referred to in paragraph [15.1], within six weeks of 
the date of this ruling; 

 
 [15.4] Sanlam (in its capacity as administrator of the fund) is 

ordered further to pay interest on the amount of the payment 
or transfer in paragraph [15.3] at the mora rate of 15,5% per 
annum reckoned from 1 September 2004 to date of payment 
or transfer. 

 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2006 
 
 
 
Yours faithfully 
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………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 


