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1. Introduction 

 

[1.1] In contention in this complaint is, in the first instance, the nature of the benefit the 

complainant received on leaving his employment with the first respondent and 

terminating his membership of the second respondent. In the second instance, 

the complaint concerns the complainant’s dissatisfaction with the value of such 

benefit. 

 

      

[1.2] The complaint was received by this office on 2 May 2006. A letter acknowledging 

receipt of the complaint was sent to the complainant on 29 May 2006. On the 

same date letters were addressed to the first and the second respondents giving 

each until 19 June 2006 to file a response to the complainant’s complaint. A 

response dated 8 June 2006 was received from the first respondent on the same 

date. On 26 June 2006 a response dated 20 June 2006 was received from the 

third respondent on behalf of the second respondent. On 3 July 2006 a reply to 

the first respondent’s response dated 23 June 2006 was received from the 

complainant. Having considered the written submissions before the tribunal, it is 

considered unnecessary to hold a hearing. The determination and reasons 

therefor appear below.    
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[1.3] Save for setting out only those essential facts that are pertinent to the issues 

raised herein, the tribunal shall not burden this determination by repeating the 

background facts as they are well-known to all parties. 

 

 

2. Facts in brief 

 

[2.1] During the complainant’s tenure of employment with the first respondent since 4 

April 1972, the complainant was a member of the second respondent until the 

termination of his employment on 31 October 2003 

[2.2] On leaving the second respondent, the complainant was paid a withdrawal 

benefit in the amount of R165 907.78 

 

[2.3] The nature and value of the benefit paid to the complainant now form the subject 

matter of this complaint. 

    

3. Complaint 

 

[3.1] Although not formulated in precise terms, the complainant’s complaint expresses 

dissatisfaction with the nature and value of the benefit the complainant received 

on terminating his membership of the second respondent and leaving the employ 

of the first respondent.  
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[3.2]    As regards the value of the benefit, the complainant makes a comparison of the 

benefit statements he received from the second respondent while still in 

employment, in respect of the years 2000, 2001, 2002 and 2003 respectively and 

makes the observation that the retirement benefits projected therein have been 

progressively declining in value from an estimated share of fund at normal 

retirement date of R238 985.74 and an estimated monthly pension at normal 

retirement date of R2 641.81 in year 2000 to an estimated share of fund at 

normal retirement date of R162 672.81 and an estimated monthly pension at 

normal retirement date of R1 573.87 in year 2003.   

 

[3.3]    In further amplification of his contention concerning the value of his benefit, the 

complainant further makes the observation that during the aforesaid period, while 

the complainant’s contributions to the second respondent increased, the pension 

values projected by the second respondent for when the complainant reached 

retirement age actually decreased. This, according to the complainant, “gives the 

impression that there are still moneys owed to me”. 

 

[3.4]    As regards the nature of the benefit that was paid to him, the complainant, in his 

own words, states: “At first I was told that when I retire, I will receive my monthly 

pension money for the rest of my life, but to my surprise, when I retired I was told 

that I will receive my monthly pension fund for only ten years, hence I decided to 

take it all.” 
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[3.5]    The complainant seeks the assistance of the adjudicator “to get the explanation 

on these two matters. 

 

4. Responses 

[4.1] This office received responses from the first respondent and from the third 

respondent on behalf of the second respondent.  

  

The first  respondent 

 

[4.2] The first respondent categorises its response to the complaint into two principal 

sections. One section purportedly addresses the complainant’s query relating to 

the contributions made by the complainant to the second respondent and the 

other purportedly deals with the complainant’s allegation that while his monthly 

contributions to the second respondent increased, the projected pension benefits 

decreased. As regards the former, the first respondent frames its response in the 

following terms: 

 

 “- Contributions to the fund during 1999 and 2002 changed on an annual   basis as Mr Moeng 

received a salary increase every year, which would have affected the contribution as well. 

 

- During the two years 2002 and 2003 the employee had no change in salary, thus the 

contributions to the fund stayed the same. 

- The contribution to the fund as per the rules of the fund is 5% of the members annual 

pensionable salary as determined by the Rules of the Fund. Both the member and the 
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employer contributes 5% towards the fund (sic).” 

 

 

 

[4.3] Regarding the second section of the response, the first respondent asserts that 

the second respondent’s assets were invested in Fedsure’s Guaranteed Fund 

and that from 1999 onwards the investment performance of the guaranteed 

fund’s portfolios was extremely poor resulting not only in the pension funds 

invested therein losing their bonuses but also the capital value of their 

investments. It is further asserted by the first respondent that the said guaranteed 

fund imposed penalties on pension funds which withdrew their investments and 

that had the second respondent withdrawn from the guaranteed fund at that 

stage, this would have resulted in severe penalties being imposed thus further 

diminishing the value of the complainant’s interest in the second respondent. 

 

 

[4.4] The first respondent goes further to disavow any liability on its part to pay the 

complainant any monies and contends that the contributions it paid to the 

administrators were correct. 

 

 

[4.5] The first respondent makes reference to a disclaimer contained in the benefit 

statements issued by the second respondent to the effect that the values 
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reflected therein were merely for illustrative purposes and that no reliance should 

be placed therein. By this allusion the first respondent seems to imply that the 

second respondent could not be held liable for any loss occasioned by the 

complainant as a result of the poor investment performance of the second 

respondent as the fund values projected in the benefit statements were not 

guaranteed and were merely for illustrative purposes.   

   

[4.6] The administrator changed the basis of the assumptions, so says the first 

respondent, on the statements for the members sometime during 1999 and 2003. 

This, according to the first respondent, probably had an effect on the statement 

projections. 

 

[4.7]    The first respondent says that as far as the complainant’s complaint regarding 

the monthly pension and “his option to select the full benefit in cash” is 

concerned, both the first respondent and the broker to the second respondent, 

one Howard Fletcher, went to great lengths to dissuade the complainant from 

taking his benefit in cash. It is further averred that it was explained to the 

complainant that the normal monthly pension was provided for in terms of the 

rules of the second respondent. Notwithstanding these advices and the various 

options available to the complainant regarding the receipt of a monthly pension, 

so says the first respondent, the complainant elected early withdrawal and 

therefore the full proceeds of his investment value in the second respondent in a 
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single payment. 

 

           The third respondent on behalf of the second respondent 

 

[4.8] As regards the complaint about the nature of the complainant’s benefit, the third 

respondent, by way of a historical backdrop, firstly points out in its response that 

before the third respondent assumed the administration of the second 

respondent, the second respondent was administered by Fedsure and 

subsequently by Investec. When it took over the administration of the second 

respondent in October 2003, so says the third respondent, the third respondent 

utilised a computer-based administration system known as Quantum, which 

system was employed to process and pay the complainant’s benefit. 

 

[4.9]    At the time of the complainant’s exit from the second respondent, states the third 

respondent, a withdrawal claim form was completed, signed and submitted by 

the first respondent to the second respondent to facilitate the payment of the 

complainant’s benefit. 

 

[4.10] The third respondent further states that at the time of the submission of the 

withdrawal claim form by the first respondent, the Quantum administration 

system was still new to the third respondent as a result of which the third 

respondent did not become aware that the system was incapable of identifying 
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whether the claim submitted was in respect of a normal withdrawal or retirement. 

This factor, it is contended by the third respondent, coupled with the fact that the 

first respondent submitted a withdrawal claim form as opposed to a retirement 

claim form led to the third respondent paying out a withdrawal benefit instead of a 

retirement benefit as it was, in terms of the rules of the second respondent, 

supposed to do. It is further stated by the third respondent that the gross 

withdrawal benefit payable was in the amount of R165 907.78 from which income 

tax of R29 539.40 was deducted resulting in a nett payment to the complainant of 

R136 368.38. 

 

[4.11] The third respondent concedes that such payment to the complainant was not in 

accordance with the rules of the second respondent but pleads in mitigation that 

the main reason for the error was the submission by the first respondent of a 

withdrawal claim form in contradistinction to a retirement claim form coupled with 

the third respondent’s unfamiliarity at that stage with the shortcomings of the 

Quantum administration system. The third respondent then submits that the error 

in the categorisation and payment of the complainant’s benefit was attributable to 

the said two factors and that this resulted in the third respondent not being able 

to foresee the possibility of the error occurring and taking steps to prevent the 

error from eventuating. The third respondent further submits that in all other 

respects, the second respondent is administered in accordance with its rules and 

that had it not been for the so-called intervening factors, so goes the submission, 
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the complainant’s benefit would have been paid pursuant to the rules of the 

second respondent. 

 

[4.12]  In taking its argument to its logical conclusion, the third respondent concedes 

that the complainant would and should not have received a lump sum benefit but 

that his benefit should, in terms of the rules, have been applied to secure the 

complainant a pension. On the basis of this argument, the third respondent 

disputes the complainant’s averment that the complainant opted to take his 

benefit as a lump sum. The third respondent makes the point that such assertion 

by the complainant is factually incorrect because such election would have been 

prohibited had the third respondent been able to establish with certainty the 

status of the complainant’s benefit. 

 

[4.13 ] It is the third respondent’s further submission that the incorrect categorisation 

and payment of the complainant’s benefit has not caused the complainant any 

prejudice. To substantiate this submission, the third respondent argues that the 

complainant was paid his full equitable share which the second respondent 

would, in any event, have applied to purchase the complainant a pension. It is 

further submitted that had the complainant been desirous of securing himself a 

pension, he could have utilised the cash benefit to do so. In light of its foregoing 

submissions, the third respondent argues that any liability on the part of the 

second respondent to purchase a pension in respect of the complainant has 
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been extinguished. 

 

[4.14]  Regarding the complaint about the value of the complainant’s benefit, the third 

respondent states that the actuaries of the second respondent investigated the 

decline in the complainant’s investment value in the second respondent  and 

reported as follows: 

  

 For the financial year 1 March 2000 to 1 March 2001 

- the decline in investment values was occasioned firstly by the 

underpayment of contributions by the first respondent which resulted in 

the second respondent being unable to secure the promised benefits. In 

the second instance, the investment performance of the second 

respondent was poorer than expected. The investment return of the 

second respondent was based on an expectation of 11,85% per annum 

and the actual investment return achieved was close to 0%. 

 

 For the financial year 1 March 2001 to 1 March 2002 

- the change in the actuarial assumptions that are used to calculate 

individual members’ estimated investment values resulted in the decline 

in investment values. The actuarial investment return assumption was 

changed from 11,85% to 2,75% during this period. 
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 For the financial year 1 March 2002 to 1 March 2003 

- during this period, the complainant was paid his estimated investment 

return and no loss was suffered. 

 

 

5. Determination and reasons therefor 

 

[5.1] In so far as the complainant’s complaint implicitly relates to the administration of 

the second respondent and/or the investment of its funds and it is implicit therein 

that the complainant has suffered prejudice (in that he has been paid a lesser 

benefit than what he expected) in consequence of the maladministration of the 

second respondent (in the form of, inter alia, poor investment returns), the 

complainant’s grievance constitutes a complaint as defined. 

 

 

[5.2] That the complainant has not set out his complaint in the precise terms that 

would have been expected of a lawyer is no reason to dismiss the matter as not 

meeting the requirements for a complaint as defined. In Central Retirement 

Annuity Fund v Adjudicator of Pension Funds and Others [2005] 8 BPLR 655 (C), 

the Cape High Court ruled on a similar issue. At 660 E-G, the court said: 

 

  “Applicant’s contention regarding [the complainant’s] letter is based upon a very 

formalistic reading of the complaints procedure as provided for in the Act. On this reading, the 
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letter generated by [the complainant] would not constitute a proper complaint as defined. But this 

submission ignores the purpose of the Act. The structure of chapter VA of the Act is aimed at 

ensuring an effective, inexpensive and expeditious resolution of pension complaints by members, 

many of whom may not be able to afford legal advice and would therefore be compelled to 

formulate their complaint without any legal assistance or a complete understanding of the 

intricacies of the legal relationship between the respective parties, as in the case between 

Sanlam and applicant [the member].”   

 

 

[5.3] In essence the first leg of the complainant’s complaint turns on the interpretation 

of the rules of the second respondent and relates to a dispute of law between the 

complainant on the one hand, and the respondents on the other. 

 

[5.4] The principal enquiry in this regard is, in my view, whether or not the 

complainant’s benefit was paid in accordance with the rules of the second 

respondent. The rules of the second respondent define “Normal Retirement 

Date” as the first day of the month coincident with or, if not coincident with, next 

following a MEMBER’S 65th birthday. It is not in contention that the complainant 

was 65 years 1 month old at the time he exited the second respondent and had 

thus reached the normal retirement date in terms of the rules. The complainant 

has been in the service of the first respondent for 31 years and a member of the 

second respondent for 25 years.  
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[5.5] It is, in any event, common cause between the parties that the complainant was 

going on retirement when he left the second respondent with effect from 30 

November 2003. It goes without saying that the benefit that should have been 

payable on such an occurrence was, in terms of the rules of the second 

respondent, a retirement benefit. On retirement, the complainant became entitled 

to a retirement benefit in terms of rule 4 of the special rules. Rule 4 provides: 

 

  “PENSION BENEFITS 

 

4.1 Normal Retirement Pension 

 

4.1.1 Members whose benefits are provided under the Group Retirement Policy 

 

The annual pension that can be purchased by the MEMBER’S EQUITABLE SHARE.” 

 

 

[5.6] It is further not in dispute that at the time of the complainant’s exit from the 

second respondent, the first respondent completed, signed and submitted to the 

third respondent a withdrawal claim form in contradistinction to a retirement claim 

form. This, in turn, led to the third respondent paying the complainant a 

withdrawal benefit instead of a retirement benefit.   

[5.7]    It is patently clear that the effect of rule 4 is that on attainment of retirement age 

by a member, the trustees of the second respondent have a duty to utilise the 

member’s equitable share in the second respondent to purchase him a pension 



 Page 15

as provided for in the rules. 

[5.8]    The critical issue for determination then becomes whether or not the trustees of 

the second respondent, in allowing the complainant to take his retirement benefit 

in the form of cash as opposed to the trustees utilising the amount to purchase 

him a pension, acted in accordance with the rules. 

[5.9]   Section 7C of the Act codifies the common law fiduciary duties owed by the 

trustees of a fund to its members. The section requires the trustees to direct, 

control and oversee the operations of the fund in accordance with the applicable 

laws and the rules of the fund, to take all reasonable steps to ensure that the 

interests of members in terms of the rules of the fund and the provisions of the 

Act are protected at all times, and to act with due care, diligence, in good faith 

and avoid conflicts of interest. 

[5.10] It is further common cause that the second respondent is a pension fund 

organisation as defined in section 1 of the Act. The definition of a pension fund in 

section 1 of the Income Tax Act gives an insight into the conditions or limitations 

with which a pension fund must comply in order for it to obtain approval from the 

Commissioner for Inland Revenue for income tax purposes. The effect of such 

approval is, among other things, that members’ contributions to the fund are to 

an extent deductible from their income for purposes of calculating taxable income 

or assessed loss, as the case may be. For present purposes, the relevant portion 

of the definition is to the following effect: 

 

  “ ‘pension fund’  means any fund (other than a provident fund, retirement annuity fund or 
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benefit fund) which is approved by the Commissioner in respect of the year of assessment in 

question and, in the case of any such fund established on or after 1 July 1986, is registered under 

the provisions of the Pension Funds Act, 1956 (Act No. 24 of 1956): Provided that the 

Commissioner may approve a fund subject to such limitations or conditions as he may determine, 

and shall not approve any fund in respect of any year of assessment unless he is in respect of 

that year of assessment satisfied –  

 

 (a)… 

 

 (b) that the rules of the fund provide –  

 

     (i)… 

 

     (ii) that not more than one-third of the total value of any annuities to which any person 

becomes entitled, may be commuted for a single payment, except where the annual amount of 

such annuities does not exceed R1800 or such other amount as the Minister of Finance may from 

time to time fix by notice in the Gazette…” 

 

[5.11] The rules of the second respondent do not appear to contain any specific 

provision directly dealing with the manner in which pension benefits should be 

paid. However, in the context of a cession of retirement benefits provided under 

individual life policies, rule 4.5 of the rules of the second respondent provides 

thus: 

 

  “The relevant INDIVIDUAL POLICY may, if the MEMBER so wishes, be ceded to a 

MEMBER upon retirement, provided that any cash sum involved does not exceed that allowed in 
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terms of the TAX ACT and the relevant tax is paid.” 

   

[5.12] To recapitulate, the second respondent is a pension fund, and in order for it to 

reap the benefits of being approved as such, it has to comply with the provisions 

of the Income Tax Act, one of which is that its rules must provide for the payment 

of only up to a maximum of one-third of the value of the annuity payable to a 

member in cash, with the remainder being used to purchase a compulsory 

annuity. 

[5.13]  It is clear from the foregoing that the trustees of the second respondent failed to 

act in accordance with the rules of the second respondent and the provisions of 

the Income Tax Act in paying the complainant his retirement benefit in the form of 

a single lump sum. 

[5.14]  Furthermore, section 13 of the Act provides that the rules of a registered fund are 

binding on the fund, its members, shareholders and officers, and on any person 

who claims under the rules or whose claim is derived from a person so claiming. 

Because of the binding effect of the rules on the second respondent, the second 

respondent may only pay out to its members those benefits provided for in its 

rules. That much was emphasised by the Supreme Court of Appeal in Tek 

Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 227 (SCA) at 

239D-E, where Marais JA stated as follows: 

 

  “What the trustees may do with the fund’s assets is set forth in rules. If what they propose 

 to do (or have been asked to do) is not within the powers conferred upon them by the 
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 rules, they may not do it.” 

[5.15] The rules of the second respondent do not provide for the payment of a 

retirement benefit in a single lump sum, but rather limit the amount that may be 

taken as cash to that allowed in the Income Tax Act. The complainant is 

therefore not entitled to receive his benefit in any manner other than as set out in 

the rules nor does this tribunal have the legal authority to order the second 

respondent to pay the complainant a benefit other than what is provided for in the 

rules. 

[5.16]  As far as the second leg of the complainant’s complaint is concerned, I accept 

that the decline in the complainant’s estimated share of the fund was occasioned 

by the second respondent achieving lower than expected investment returns 

which amounted to 0% in the March 2000 to March 2001 financial year and 

2,75% in the March 2001 to March 2002 financial year coupled with a change in 

the actuarial assumptions used to calculate individual members’ estimated 

shares of the fund from 11,85% at the beginning of the March 2001 to March 

2002 financial year to 2,75% at the end thereof. This is not placed in issue by the 

complainant. 

[5.17  The complainant’s value in the second respondent was invested in market-related 

portfolios. Thus the complainant bore the investment risk. This means that the 

complainant benefited from a surge in the market and carried the loss in periods 

where the market was in decline. 

[5.18]  I have had sight of the relevant benefit statements and am satisfied that  there 

was sufficient disclosure on the part of the second respondent that the 
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information contained therein was not guaranteed and was provided for 

information purposes only. I am satisfied that the investment values projected in 

the benefit statements were also not guaranteed and depended on, among other 

things, actual growth rates, annuity rates and inflation rates.   

[5.19]  Furthermore, although the complainant is aggrieved about the decrease in the 

value of his benefit, he has not attacked the basis for the illustrative values nor 

has the complainant shown that the second respondent was maladministered by 

the adoption of the illustrative values or that the trustees of the second 

respondent failed in its statutory duties by adopting a different investment 

strategy or failed to take corrective steps during the poor performance of the 

second respondent from March 2000 to March 2003.. 

 

6. Relief 

[6.1] In the result, the order of this tribunal is as follows: 

 

 [6.1.1]It is hereby declared that the second respondent had no right in fact and in 

law to pay the complainant a withdrawal benefit when the complainant retired with 

effect from 30 November 2003; 

 

 [6.1.2]The second respondent is ordered forthwith to calculate the amount that 

would have been available for the purchase of a pension had the complainant not 

been paid a withdrawal benefit; 
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 [6.1.3]The second respondent is directed to implement payment to the complainant 

and/or purchase a pension on his behalf (in consultation with the complainant) 

within 14 days of its calculation in paragraph [6.1.2] above, having regard to any 

amounts already paid and any deductions in terms of sections 37A and 37D of the 

Act; 

 

 [6.1.4]The second respondent is ordered further to pay interest on the calculation 

in paragraph [6.1.2] above at the mora rate of 15,5% per annum reckoned from 31 

December 2003 to date of payment 

 

 [6.1.5]The complaint relating to the loss occasioned, on the second respondent’s 

submission, by the second respondent’s poor investment returns in the portfolios in 

which the second respondent’s assets were invested, is dismissed. 

 

         

 

 

SIGNED AT JOHANNESBURG ON THIS THE     DAY OF      2008. 
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Yours faithfully 

 

 

      

Mamodupi Mohlala 

Pension Funds Adjudicator  

 


