
  

 

 

 

 

 

 
M Mohlala (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator),   
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj    
(Snr Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), V Abrahams (Assistant Adjudicator),            
S Gcelu (Assistant Adjudicator), T Nekile (Assistant Adjudicator), M Ramabulana (Assistant Adjudicator), N Sihlali (Assistant Adjudicator), 
S Mothupi (Assistant Adjudicator) 
 
Office Manager: L Manuel 

 

HEAD OFFICE 
Johannesburg 

2nd Floor, Sandown House 
Cnr 5

th
  Street & Norwich Close 

 Sandton, 2196 
PO Box 651826, Benmore, 2010 

Tel (011) 884-8454 � Fax (011) 884-1144 
E-Mail: enquiries-jhb@pfa.org.za 

 
Cape Town 

2nd Floor, Oakdale House, The Oval  
Oakdale Road, Newlands, 7700  

P O Box 23005, Claremont, 7735 
Tel (021) 674-0209  �   Fax (021) 674-0185 

E-mail: enquiries@pfa.org.za 
Website: www.pfa.org.za 

                         Please quote our reference: PFA/GA/15070/2007/SM 
 
 
 
 
 
 
 
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”) – FH MASSYN (“the 
complainant”) v OLD MUTUAL FLEXI PROVIDENT FUND (“the 
respondent’) 

 
1. Introduction 
 
[1.1]  The complaint concerns the failure of the respondent to award 

demutualisation shares to the complainant and other members of the fund. 
 
[1.2] The complaint was received by this office on 21 June 2007. Unfortunately 

there is no record which indicates that a letter acknowledging receipt 
thereof was sent to the complainant. On 27 July 2007 a letter was 
dispatched to the respondent giving it until 29 August 2007 to file its 
response to the complaint. A response was received from the respondent 
on 2 August 2007.  

 
[1.3] This response was forwarded to the complainant on 2 October 2007 and 

his further submissions were sought by 9 October 2007, in the event that 
he wished to make any. The complainant omitted to file any further 
submissions.  

 
[1.4] Having considered the submissions before me, I find it unnecessary to 
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hold a hearing in this matter. As the background facts are well known to 
the parties, only those facts that are pertinent to the issues raised herein 
shall be considered. My determination and reasons therefor appear below. 

 
2. Factual Background 
 
[2.1] The complainant lodged the complaint together with other members of the 

respondent, namely, FG Van Gent, NE Krebser and TW Vogler. The 
complainant commenced his membership of the respondent together with 
Mr FG Van Gent and Mr NE Krebser on 1 April 1998. Mr TW Vogler 
commenced his membership on 1 July 1998.  

 
3. Complaint 
 
[3.1] The complainant submitted that one Felecia of Old Mutual Life Assurance 

Company (SA) Limited advised them that they qualify for shares in the 
fund and suggested that they should contact the share department in this 
regard. 

 
[3.2] However, he submitted that they were later advised that the shares were 

sold. Further, the complainant submitted that members of the fund were 
not advised of any shares or the sale thereof. Moreover, he indicated that 
the proceeds of the sale were not paid to the members of the fund. 

 
4. Response 
 
[4.1] Mr H Landsberg, the principal officer of the respondent, filed a response 

on behalf of the respondent. He submitted that the respondent qualified to 
receive a share allocation in terms of a demutualisation of shares. He 
indicated that the principal officer and the board of trustees oversee the 
operation of the fund in terms of the fund’s rules. 

 

[4.2] He submitted that the former principal officer of the respondent authorised 
the sale of the fund’s shares, which were allocated to qualifying policies as 
lump sum payments. He pointed out that the numbers of shares per policy 
were calculated on the basis of the value of the individual policies in the 
fund as at 31 December 1997. He further indicated that notices confirming 
the enhancement in the fund values were sent to the respective 
participating employers. 

 

[4.3] Further, he submitted that none of the complainant’s policies qualified for 
shares in the fund. He indicated that this is due to the fact that the 
complainant’s policies commenced on 1 April 1998 and the values of the 
policies as at 31 December 1997 were nil for the purposes of calculating 
the share allocation.  Moreover, he submitted that the policies did not exist 
at the time of demutualisation, hence no correspondence was sent to the 
complainants or their participating employer regarding the share 
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allocation. 
 
5. Determination and reasons therefor 
 

[5.1]  The issue that falls for determination is whether the board of the 

respondent has acted reasonably and in accordance with its fiduciary 

duties regarding the allocation of the shares. 

 

[5.2]  The complainant’s entitlement to the demutualisation shares must be 

determined with reference to the rules of the fund. Rule 8.1 of the 

respondent’s rules reads as follows: 

 

   “SHARES 

 

            The FUND received free shares as a result of the demutualisation of the South 

African Mutual Life Assurance Society- 

 

     Subject to the provisions of Regulation 1 of the ACT, the FUND may 

 

                  (a)  hold the demutualisation shares and any further benefit that may accrue to 

the FUND due to the holding of such shares;  

 

     (b)   deal with the shares and accrued benefits at its discretion; 

 

     (c)  apply the shares for the benefit of MEMBERS and qualifying former 

members on a basis deemed equitable by the BOARD OF RUSTEES and 

in such a manner as the BOARD OF TRUSTEES may decide.”  

 

[5.3]  It is clear that the board of trustees of the respondent has a discretion 

pursuant to Rule 8.1(b) regarding the distribution of the demutualisation 

shares and may deal with the shares as it deems fit (see Swart v Telkom 

Retirement Fund [2002] 8 BPLR 3814 (PFA) at paragraph 22).  
 

[5.4]  A member or former member of a fund is not entitled as of right to any free 

shares which had accrued to the fund. Any free shares issued to the fund 

on demutualisation belong to the fund and are to be applied reasonably by 

the board of management as it considers necessary to meet its ongoing 

liabilities and obligations (see also Self v Nedcor Pension Fund and 

Another [2001] 1 BPLR 1524 (PFA) at 1532F-H).  

 

[5.5]  The respondent submitted that the number of shares that were distributed 

to each policy was calculated on the basis of the value of the individual 

policies in the fund as at 31 December 1997. In casu, it is common cause 
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that the complainants commenced their membership of the respondent on 

1 April 1998. Further, the respondent indicated that the value of the 

complainant’s policies as at 31 December 1997 were nil for the purposes 

of calculating the share allocation as their policies commenced on 1 April 

1998. Thus, complainants did not qualify for the share allocation as their 

policies were not in existence on the date of the demutualisation. It follows 

that the exclusion of the complainants from sharing in the demutualisation 

of shares was based on legitimate reasons. There is nothing which 

suggests that the board of trustees acted unreasonably or contrary to the 

fund’s rules in this regard.  
 

[5.6]  Further, the complainant failed to submit any further submissions despite 
been invited to do so. It is clear that he had sight of the respondent’s 
response as it was forwarded to him. Therefore, the complainant failed to 
dispute the respondent’s submissions in this regard. 

 
[5.7]  Moreover, there was no duty on the board of trustees to provide the 

complainants with relevant information regarding the demutualisation of 
shares in terms of section 7D(c) of the Act. As stated above, the 
complainants were not entitled to the demutualisation shares as they were 
issued to the respondent before the commencement of their membership. 
It follows that the board of the respondent was not in breach of its fiduciary 
duties as set out in section 7C and D of the Act in failing to provide the 
complainants with relevant information in this regard. 

 
[5.8] In the result, the complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 
 
 

 
    
MAMODUPI  MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


