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    Please quote our ref: PFA/MP/17580/2007/MD 
 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): F ERASTUS (“the 
complainant”) v FIDELITY CMS RETIREMENT FUND (“the 
respondent”) 

 
1.       Introduction 
 
1.1 This complaint concerns the respondents’ failure to pay a death benefit 

to the complainant following the death of her husband. 
 
1.2 The complaint was received by this office on 2 August 2007. 

Unfortunately, it does not appear that a letter acknowledging receipt 
thereof was sent to the complainant. On 18 December 2007, the 
complaint was sent to the respondent giving it until 18 January 2008 to 
file a response. On 16 April 2008, this office received a letter from the 
respondent wherein it stated that it had not received the complaint. 
Subsequent thereto, the complainant was sent to the respondent and a 
response dated 24 June 2008 was received from ABSA Consultants and 
Actuaries. This response was then dispatched to the complainant for her 
to file a reply. The complainant has, however, omitted to file a reply in 
this regard. 
 

1.3 Having considered the written submissions before me, I find it 
unnecessary to hold a hearing.  My determination and reasons therefor 
appear below. 

 
 
2.        Factual Background 



 

 

2 

 
2.1 The complainant is the wife of Nikamor Erastus (“the deceased”) who 

was employed by Fidelity Cash Management (“the employer”) from 6 
March 2003 until he passed away on 9 September 2005. During his 
lifetime, he had been a member of the respondent by virtue of his 
employment. 
 

2.2 Upon the deceased’s death, his death benefit became available for 
distribution to his beneficiaries. The failure or delay in the payment of this 
death benefit by the respondent is at the centre of this complaint. 

 
 
3.        Complaint 
 
3.1 In essence, the complainant is aggrieved by the failure of the respondent 

to pay the deceased’s death benefit to her.  
 
 

4.        Response 
 
4.1 Mr Kumenthran Naidoo of ABSA Consultants and Actuaries, the 

administrator of the respondent, submitted a response on its behalf. 
 

4.2 From the outset, he confirms that the deceased was a member of the 
respondent and further that, following his death a death benefit was paid 
to the complainant on 26 September 2007. To support this allegation, he 
provided this tribunal with a copy of a cheque that was allegedly paid to 
the complainant. 
 

4.3 To further support his submission, a letter dated 15 October 2007 which 
was purportedly sent to the complainant, was provided to this tribunal. In 
terms of this letter, a breakdown of the payment of the death benefit is 
reflected as follows:- 
 

- Fidelity CMS Retirement Fund – accumulated value fund benefit   R14 202.10 
- Capital Alliance – 3x annual salary of R55 011.12    R165 033.36 
- Gross lump sum benefit        R179 235.46 

 
- Less   : Tax        R12 458.42 

 
- Nett Benefit :         R166 777.04  

  

 
4.4 In terms of the letter referred to above, it is submitted that the 

respondent’s trustees, as required by the rules, identified all the 
dependants of the deceased and allocated benefits to them in 
proportions that they deemed equitable. Moreover, a proportion of the 
benefit was placed in a trust for minor children. 
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5.        Determination and reasons therefor 
 
5.1 The nub of the matter is not about the manner of the distribution of the 

death benefit but whether or not the death benefit was paid by the 
respondent to the complainant and other beneficiaries. Therefore, this 
tribunal will not delve into the territory of the manner of distribution of the 
death benefit.  
 

5.2 It is trite law that the payment of benefits is governed by the rules of a 
fund. In Tek Corporation Provident Fund And Others v Lorentz [2000] 3 
BPLR 227 at paragraph 28, the court stated that: 
 

“What the trustees may do with the fund’s assets is set forth in the rules.  If what 
they propose to do (or have been ordered to do) is not within the powers 
conferred upon them by the rules, they may not do it.”                                                                             

  
5.3 This position is confirmed by section 13 of the Act which provides: 

 
“Binding force of rules- subject to the provisions of the Act, the rules of a 
registered fund shall be binding on the fund and the members, shareholders and 
officers thereof, and on any person who claims under the rules or whose claim 
is derived from a person so claiming. 

 

5.4     The relevant rule governing the payment of a death benefit in terms of 

the rules is rule 8.1 which reads as follows:- 

 

“8.1   BENEFIT ON DEATH ON OR BEFORE ATTAINING THE NORMAL 

          RETIREMENT AGE 

 

A pension that can be secured by the following amount shall be paid by 

an INSURER: 

 

8.1.1 (i)     in respect of a MEMBER who is a MEMBER of the FUND 

        on or before 31 July 2003, 3 (three) times the deceased 

        MEMBER’S annual PENSIONABLE SALARY as at the 

        date of death; 

(ii) ..................... 

 

5.5     In the instant matter, the complainant submitted that the respondent has 

failed to pay her the deceased’s death benefit. On the other hand, the 

respondent has submitted that the deceased’s death benefit was paid to 

the complainant and other beneficiaries of the deceased in terms of the 

rules. In support of its allegation, the respondent submitted documentary 

evidence in the form of a copy of a cheque allegedly paid to the 
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complainant and a letter written to the complainant detailing the 

breakdown of the payment of the deceased’s death benefit. 

 

5.6     The complainant was afforded an opportunity to refute the respondent’s 

submissions; however, she failed to do so. In light of the foregoing, the 

only inescapable and plausible conclusion is that, indeed, the respondent 

discharged its responsibility in terms of the rules and paid the death 

benefit to the deceased’s beneficiaries, including the complainant. 
 

5.7     In the result, this complaint cannot succeed and is accordingly 

dismissed. 
 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008 
 
 
Yours faithfully 
 

     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 

 
 


