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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

             Please quote our reference: PFA/GA/2713/2005/RM     
             
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“THE ACT”): M M TSHABALALA v ICS 
PENSION FUND (“THE FUND”) AND OLD MUTUAL LIFE ASSURANCE 
COMPANY (SA) LIMITED 

 
Introduction  
 
[1] The complaint concerns the payment of a spouse’s pension benefit by the 

fund following the death of your husband, Mr. A. Tshabalala (“the 
deceased”). It was received by this office on 16 March 2005. A letter 
acknowledging receipt thereof was sent to you on 29 March 2005. On the 
same date a letter was dispatched to the fund giving it until 19 April 2005 
to submit its response to the complaint. A response from the administrator, 
Old Mutual Life Assurance Company (SA) Limited, on behalf of the fund, 
that was addressed to you and copied to this office, was received on 5 
April 2005. On 5 May 2005 this office received your reply. After 
considering the submissions before me, I find it unnecessary to hold a 
hearing in this matter. My determination and reasons therefor appear 
below. As the background facts are well known to all the parties, I shall 
only repeat those facts that are pertinent to the issues raised herein.  

 
Factual Background 
 
[2] You are the 78 year old widow of the deceased. He passed away in April 

1983. The deceased was a member of the fund until his death. You 
demanded payment of the deceased ‘s pension benefit and received a 
letter from the administrator on 10 November 1983 stating that a spouse’s 
and child’s pension will be paid to you and your son Richard respectively. 
The letter went on to state that pensions of R78.93 each will be paid to 
you and your son. Your spouse’s pension would be paid for life while your 
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son’s would endure to April 1985, whereafter half the capital amount of 
R13 300.00 would be paid to him. On 13 December 1985 a cheque in the 
sum of R8254.00 was deposited into your account.  

 
[3] There is no record of any further payments until the fund sent you a letter 

on 11 August 2004, which advised that the records of the fund indicated 
that no payment had been made since 1992. Thereafter the fund advised 
in a letter dated 12 November 2004 that your monthly pension benefit had 
been re-instated, and that an amount of R7 792.87 was paid into your 
account. The amount of R7 792.87 comprised arrears due for the period 1 
June 1992 to 1 November 2004. The fund sent another letter to you on 5 
April 2005 apologising for the error in its previous letter and advised that 
the amount of R7 792.87 was in respect of arrears due from 1 November 
1985 to November 2004. You also received a letter from the fund on 08 
April 2005, which stated that there are no further benefits due to you. 

 
[4] The administrator requested you to complete a Certificate of Existence 

Form. You completed the form and it was received by the fund on 04 
August 2004. The fund also requested further information from you, which 
you provided. Monthly pension payments are now being made to you. 

 
Complaint 
 
[5] The crux of your complaint is that the fund did not pay you your monthly 

spouse’s pension after the deceased’s death. It is alleged that the fund 
only paid R7 792.97, which consisted of arrears from 1 June 1992 until 1 
November 2004. You submit that the fund should have paid you the arrear 
amounts owing to you from December 1985 rather than from 1 June 1992 
and it ought to have given you a breakdown of the computation of the 
arrear amounts that were owing. 

 
Response  
 
[6] The fund submitted that an amount of R 7 792.87 was paid to you. This 

amount was in respect of arrears that was payable from 1 November 
1985. The fund indicated that there is no further arrear payment due to 
you following the payment that was made in November 2004.    

 
[7] The fund sent you a letter on 5 April 2005 in which it apologised for the 

error in its letter of 12 November 2004 because they had incorrectly 
advised that the payment of R7 792.87 commenced from 1 June 1992 
when in fact it ought to have stated that it was for the period from 1 
November 1985 until 1 November 2004.                                          

 
[8] On further enquiry the administrator forwarded a breakdown of the 

pension benefit paid to you for the period 1 November 1985 to 1 
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November 2006. With respect to the amount that is disputed, i.e. the 
payment of R7 792.87 for the period 1 November 1985 to 1 November 
2004, the fund paid a spouse’s pension of R34.03 per month for the entire 
period. When questioned about the reduced pension that was paid, the 
administrator referred to a letter it sent to you on 13 December 1985 which 
states that the deceased’s employer, Imperial Cold Storage and Supply 
Company, had instructed it to release the full amount invested. A cheque 
for R8 254.09 was attached “in full and final settlement” of all benefits 
payable to you. It also explained that the reason for the non-payment of 
your spouse’s pension through the years was because it had no record of 
receiving any certificates of existence from you. 

 
Determination and reasons therefor 
 
[9]      For the sake of completeness I note that time-barring in terms of section 

30I of the Act does not apply since it relates to the payment of monies 
received from the fund in November 2004. The complaint was received on 
16 March 2005. Therefore, only 4 months passed before it was lodged, so 
it was well within the 3 year time limit stipulated in this section of the Act. 

 
[10] You complain about quantum of the arrear spouse’s pension you received 

from the fund in November 2004. Following the passing away of the 
deceased you became entitled to a spouse’s pension from the fund in 
terms of rule 6.1.1.B(ii). In fulfilling its duty towards you the fund sent a 
letter dated 10 November 1983 informing you about the amount that was 
invested on you and your son’s behalf. You were informed that R13 
093.33 has been invested and that a monthly benefit of R78.93 each was 
payable to you and your son from 1 May 1983. The fund advised that the 
spouse’s pension was payable for life while your son’s pension was 
payable until April 1985. A cheque in the sum of R1 105.02 representing 
arrear pensions owing to you and your son to November 1983 was 
enclosed. This amount was computed at the rate of R78.93 each for you 
and your son. On 13 December 1985 a further amount of R8 254.00 was 
paid by the fund ostensibly because the employer had instructed the fund 
to pay the capital amount in “full and final settlement” of the pension 
owing. Thereafter the fund failed to pay your monthly pension. Once a 
completed certificate of existence was received by the administrator in 
November 2004 your pension was re-instated. 

 
[11]  You then received an amount of R7 792.87 on 12 November 2004, 

representing arrears due as from 1 November 1985. The administrator has 
advised that this amount was computed at a monthly pension rate of 
R34.03 rather than R78.93. It explained that the lower pension was paid 
because the lump-sum amount of R8 254.09 had been paid to you in 
December 1985, so there was a lesser amount available for payment of 
your monthly pension after December 1985.    
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[12] I am not convinced that the correct arrear amount of your spouse’s 

pension was paid to you in November 2004. When the deceased passed 
away a spouse’s and child’s pension respectively became payable in 
terms of rule 6.1.1.B(ii). On 10 November 1983 you were informed that 
R13 093.33 was invested for you and your son and that a monthly benefit 
of R78.93 each was payable from 1 May 1983. The fund advised, 
correctly, that the spouse’s benefit was payable for life while your son’s 
benefit was payable until April 1985. Together with this letter a cheque in 
the sum of R1 105.02 was enclosed representing arrear pensions owing to 
you and your son for the period 1 May 1983 to 1 November 1983. It is 
instructive to note that this amount represents a pension of R78.93 each 
per month for you and your son.   

 
[13] No further pension payments were made after November 1983. In a letter 

dated 13 December 1985 the administrator enclosed a cheque for          
R8 254.09 stating that they were instructed by the employer to pay you, 
and presumably your son, this amount “in full and final settlement” of all 
benefits payable. It is trite law that the fund has to act in accordance with 
its rules (see Tek Corporation Provident Fund and Others v Lorentz [2000] 
3 BPLR 227 (PFA) at paragraph 28). The fund’s rules state that a 
spouse’s pension is payable to you for life. The instruction from the 
employer, if it did in fact relate to you and not your son, is contrary to the 
rules and the fund had no reason to abide by it. When questioned about 
the decreased spouse’s pension that was paid to you since November 
1985 the administrator averred that it was as a result of the December 
1985 payment – i.e. there was a smaller capital amount left from which a 
spouse’s pension could be paid, so the monthly pension was decreased 
from R78.93 to R34.03. This cannot be the case. There appears to be 
confusion between the child’s pension that was payable and the spouse’s 
pension. 

 
[14] It is evident from the administrator’s letter of 10 November 1983 that the 

capital amount for your son’s portion of the benefit became payable in 
April 1985. There is no indication from the administrator that he received 
this capital amount in April 1985. In fact, there is no evidence that any 
pensions were paid to you or your son from December 1983 to November 
1985. In all likelihood the amount of R8 254.09 paid in December 1985 
relates to the payment of the capital amount of the child’s pension that 
became due in April 1985 and had nothing to do with the spouse’s pension 
that the fund still owed you. The payment of the remainder of the child’s 
pension in December 1985 should not have affected the quantum of the 
spouse’s pension you were entitled to receive from the fund. 

 
[15] It is also not evident how it could be that the payment of R8 254.09 would 

release the fund from its future liability to pay you a spouse’s pension. 
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There is no provision in the rules for this as rule 6.1.1.B(ii) clearly states 
that a spouse’s pension is payable for life. Further, if it was the case that 
the amount represented the “full and final” settlement of any future 
amounts due to you in respect of your spouse’s pension from December 
1985 onward, then the pension of R34.03 per month ought not to have 
been paid to you at all. 

 
[16] In terms of its rules the fund was supposed to have paid you a spouse’s 

pension of R78.93 per month from 1 May 1983, for life. It was supposed to 
have paid your son a child’s pension of R78.93 per month from 1 May 
1983 to 1 April 1985. It has failed to pay you the correct amount of the 
spouse’s pension by paying you only R34.03 per month from 1 December 
1985. 

 
[17] In your complaint you have not claimed any damages against the fund for 

the loss you have suffered, but if you had done so I would have given it 
serious consideration. The mere reliance on the non-receipt of a certificate 
of existence by the fund does not mean that it can stop payment of a 
spouse’s pension for almost 19 years. The fund and its administrator have 
a duty to make sure that any pension is paid for as long as it is due to the 
beneficiary. This entails at the very least, timeously investigating and 
verifying whether the recipient is still alive or has passed away and the 
beneficiary’s correct bank account details. Lamentably, it was not done in 
this case. 

 
[18] I make the following order: 
 

[18.1] The fund is directed to instruct the fund actuary to compute the 
spouse’s pension due to you in terms of its rules from 1 December 
1985 to the date of this determination, within 7 days of the date of 
this determination; 

 
[18.2] The fund is directed to send a copy of the fund actuary’s 

computation as required in paragraph [18.1] to you as well as to this 
tribunal within 24 hours of receiving it from the fund actuary; 

 
[18.3] The fund is ordered to pay you the amount of the spouse’s pension 

computed by the fund actuary in terms of paragraph [18.1], less all 
payments already made to you and any deductions in terms of 
section 37D of the Act, together with interest thereon at the rate of 
15.5% per annum from 15 November 2004 to date of payment, 
within 7 days of receipt of the fund actuary’s computation in terms 
of paragraph [18.1].  

 
Dated at Johannesburg on this the               day of                                  2006 
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Yours faithfully 
 
 
 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 


