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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

     Please quote our ref: PFA/KZN/4018/05/LS 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – RJ STUBBS v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND & OLD MUTUAL LIFE ASSURANCE 
COMPANY (SA) LIMITED 
 
Introduction 
 
[1] Having considered the complaint received by this office on 23 June 2005, I 

consider it unnecessary to hold a hearing in this matter.  
 
[2] For this reason, only your initial letter of complaint dated 18 June 2005 

and the correspondence which amplifies the issues raised in that letter will 
be considered in my determination below. 

 
Complaint 
 
[3] You are a former member of the South African Retirement Annuity Fund 

(“the fund”). The fund is administered and underwritten by Old Mutual Life 
Assurance Company (SA) Limited (“Old Mutual”). You retired with effect 
from 1 April 2002 whereupon you purchased a living annuity from Allan 
Gray with the retirement benefit of R235 919 which you received from the 
fund.  

 
[4] According to the table (setting out inter alia the contributions paid and the 

lump sum injections made) in a letter dated 3 May 2000 received from Old 
Mutual (“Table A”), you reduced your contributions from R2 082.09 on 1 
April 1982 to R1 030.51 on 1 January 1983 and then increased same to 
R2081.37 on 1 January 1984. You would like to know if there were any 
penalties levied when you changed your contribution rate, which, 
according to you, were never authorized in any event. 
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[5] You then refer to the column of the same table which is headed “units”. In 

rows 1 to 4 of that column, the units reflected are non cumulative whereas 
in rows 5 to 8, the units reflected appear to be cumulative, that is, the 
number of units from all the previous rows are added to the current row. 
You would like to know why the units in rows 1 to 4 (which span the period 
from 1 April 1982 to 1 February 1985) are not added to those in rows 5 to 
8 (which span the period from 1 February 1986 to 1 February 1995). 

 
[6] You suggest that a penalty in an amount of 51, 9397 units was levied for 

the reduction in your contribution rate from R2 082.09 on 1 January 1983 
to R1 030.51 on1 January 1984. 

 
[7] You also contend that there is an error in row 5 of the table in that the 

annual contribution of R2081.37 (as at 1 February 1986) has not been 
added in the calculation of the units.  You contend further that this error 
has been carried over into row 6.  

 
[8] You contend that row 7 is also erroneous in that it fails to include the 

annual contributions paid from 1982 to 1994. You state that row 8 contains 
a similar error. 

 
[9] You have drawn up a table (“Table B”) which you consider to be an 

‘accurate estimate of [your] policy’s R100 investment units”.  In doing so, 
you have relied on the tax certificates issued to you by Old Mutual on an 
annual basis.  

 
[10] Given the above alleged errors, you would like the demutualization shares 

(which you received in 1997) and retirement benefit (which you received in 
2002) to be recalculated and for Old Mutual to pay you the difference 
between that which you received and the recalculated amount together 
with interest. 

 
Response 
 
[11] Mr Spreeuwenberg of Old Mutual has responded to your complaint dated 

18 June 2005 in a letter dated 20 September 2005. Ms Jeanette van Zyl of 
Old Mutual has also submitted its subsequent correspondence to you and 
requested that I consider it together with the letter of 20 September 2005. 

 
[12] Given my finding in this matter, I find unnecessary to canvass the 

response in any detail save to say that according to Old Mutual, you 
received the demutualization shares and retirement benefit to which you 
were entitled in terms of the demutualization scheme document and 
rules/policy document respectively. 
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Determination and reasons therefor 
 
[13] Although Old Mutual has not raised it specifically, it is of concern to me 

that you submitted your complaint (in June 2005) some 22 years after the 
earliest of your complaint issues (namely, your allegation that penalties 
may have been imposed when you reduced your contributions on 1 
January 1983) arose.   

 
 [14] Section 30I of the Pension Funds Act reads: 
 

“(1)  The  Adjudicator  shall  not  investigate  a  complaint  if  the  act  or  omission  
to  which 
it relates occurred more than three years before the date on which the complaint is 
received by him or her in writing.  
 
(2) If the complainant was unaware of the occurrence of the act or omission 
contemplated in subsection (1), the period of three years shall commence on the 
date on which the complainant became aware or ought reasonably to have become 
aware of such occurrence, whichever occurs first. 
 
(3) The Adjudicator may on good cause shown or of his or her own motion - 
 
(a) either before or after expiry of any period prescribed by this Chapter, extend  
    such period;   [or]  
(b) condone non compliance with any time limit prescribed by this Chapter.” 

 
[14] It is clear from the complaint that the events to which it relates occurred 

substantially more than three years before this complaint was lodged or 
received by this office on 23 June 2005.   

 
[16] There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced on 
this. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the Court said 
(at paragraph [11]): 

 
“Rules that limit the time within which litigation may be launched are common in our 
legal system as well as many others. Inordinate delays in litigation damage the 
interests of justice. They protract the disputes over the rights and obligations sought to 
be enforced, prolonging the uncertainly of all concerned about their affairs. Nor in the 
end is it always possible to adjudicate satisfactorily on cases that have gone stale. By 
then witnesses may no longer be available to testify. The memories of ones whose 
testimony can be obtained have faded and become unreliable. Documentary evidence 
may have disappeared. Such rules prevent procrastination and those harmful 
consequences of it. They serve a purpose to which no exception in principle can 
cogently be taken.” 

 
[17] However, that the complaint was lodged outside the three year time period 

in terms of section 30I of the Act is not the end of the matter as I still have 
discretion to extend the three year time period or to condone non-
compliance therewith.  
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[18] The Supreme Court of Appeal (or Appellate Division as it was then known) 

has pronounced upon the standard that must be met for condonation to be 
granted in circumstances like these. In Melane v Santam Insurance 
Company Limited 1962 (4) SA 531 (A) the court said (at 532B-E):   

 
“In deciding whether sufficient cause has been shown, the basic principle is that 
the Court has discretion, to be exercised judicially upon a consideration of all 
facts, and in essence it is a matter of fairness to both sides. Among the facts 
usually relevant is the degree of lateness, the explanation therefor, the prospects 
of success, and the importance of the case. Ordinarily these facts are 
interrelated: they are not individually decisive, for that would be a piecemeal 
approach incompatible with a true discretion, save of course that if there are no 
prospects of success there would be no point in granting condonation. Any 
attempt to formulate a rule of thumb would only serve to harden the arteries of 
what should be a flexible discretion. What is needed is an objective conspectus 
of all the facts. Thus a slight delay and a good explanation may help to 
compensate for prospects of success which are not strong. Or the importance of 
the issue and strong prospects of success may tend to compensate for a long 
delay. And the respondent’s interest in finality must not be overlooked.” 

 
[15] A delay of some 22 years is an extraordinary delay. As pointed out in the 

Mohlomi case referred to above, inordinate delays in litigation damage the 
interests of justice. In this case, the respondents have alluded to the fact 
that since they are being called upon to deal with issues dating back some 
20 years, their records are incomplete (see their letters to you dated 17 
January 2006 and 13 December 2005 respectively) and they have 
experienced some difficulty in preparing an adequate response to your 
complaint.  

 
[16] While your complaint may not be without merit, I do not think it fair to 

expect the respondents to answer a complaint which arose more than 20 
years ago.  Presumably you received annual benefit statements for the 
period of your membership which should have alerted you to the issues 
which you now raise. If you did not, there was a duty incumbent on you to 
make enquiries concerning the status of your investment at that time and 
not to wait until you reached retirement age. 

 
[17] For these reasons, I find that no good cause exists for me to extend the 

time limit prescribed for lodging a complaint in terms of section 30I(1), nor 
do I condone the non-compliance with the time limit prescribed in the 
section. 

 
Relief 
 
[18] In the result your complaint cannot succeed. 
 
 
DATED AT CAPE TOWN ON THIS THE       DAY OF      2006. 
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Yours faithfully 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 


