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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“The Act”): BOOYSEN Y (“complainant”) v 
LIFESTYLE RETIREMENT ANNUITY FUND (“first respondent”) AND 
LIBERTY GROUP LIMITED (“second respondent”) 

 
1.0. Introduction  
 
1.1. The complaint concerns the levying of a charge against the complainant's 

fund value following her reduction of contributions to the first respondent. 
 
1.2. The complaint was received by this office on 18 July 2005. A letter 

acknowledging receipt of the complaint was sent on 22 September 2005. 
On the same date letters were sent to the respondents, giving them until 
13 October 2005 to file responses to the complaint. Responses from the 
respondents were received on 28 February 2006. No reply from the 
complainant was received.  

 
1.3. After reviewing the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. This tribunal’s 
determination and its reasons therefor appear below. 

  
2.0. Factual Background 
 
2.1. The complainant applied for and was admitted to membership of the first 

respondent, which is a registered retirement annuity fund in terms of the 
Act, on 1 May 2001. The second respondent is the underwriting insurer 
and administrator of the first respondent. The complainant’s membership 
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was to endure until her chosen retirement date of 1 May 2026. However, 
on 1 March 2005 the complainant decided to reduce contributions to the 
first respondent. The complainant’s fund value immediately before her 
decision to reduce contributions to the first respondent was R83 871.71 
(“pre-causal event fund value”). 
 

2.2. As a result of the complainant’s decision to reduce contributions to the 
first respondent, the second respondent imposed a charge of R5 756.27 
for this causal event, resulting in the complainant’s fund value decreasing 
to R78 115.44 (“post-causal event fund value”) on 1 March 2005.  
 

2.3. With effect from 1 December 2006 the Minister of Finance, in terms of 
section 72 read with section 54 of the Long-term Insurance Act, no. 52 of 
1998 (“LTI Act”) amended the regulations under the LTI Act (“the 
regulations”) to, inter alia, make provision for maximum limits regarding 
the values and charges that may be imposed on long-term policies such 
as the complainant’s retirement annuity fund policy.  

 
3.0 Complaint 
 
3.1 The complainant is aggrieved that a charge was levied against her fund 

value when she decided to reduce her contributions to the first 
respondent on 1 March 2005. 

 
4.0 Responses  
 
4.1. Responses were received from the Principal Officer of the first 

respondent, Joe Wolmarans, and Hazel-Pillay Marion of the second 
respondent. The respondents attached documents which included the 
rules of the first respondent, the complainant’s membership certificate, a 
document explaining the relationship between various parties involved in 
this matter, headed “Overview and Background” and a letter from the 
second respondent. They requested that these documents should be 
regarded as part of their responses. 

 
The first respondent’s response 

 
4.2 Joe Wolmarans submitted that the matters relating to the operation of any 

policy of insurance entered into between the first respondent and the 
second respondent in respect of the members’ benefits, including the 
basis of determining policy values fall within the scope of long-term 
insurance and refers this tribunal to the second respondent’s response in 
this regard. 

 
The second respondent’s response 
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4.3  The second respondent submitted that clause 3 of the terms and 
conditions of the policy contract states that an Investment Account for the 
purposes of determining benefits payable is operated by the second 
respondent, and that such Investment Account reflects the returns earned 
of various portfolios and funds selected by the member from time to time, 
as adjusted for any taxes levied and expense charges. 

 
4.4 The second respondent submitted that clause 6 of the terms and 

conditions of the policy contract allows it to recover expenses. Further 
that it provides that if any contribution is not paid within the days of grace 
and the contract has acquired an Asset Value, the contract shall be made 
paid-up for reduced benefits. 

 
4.5 In the document headed “Overview and Background” the respondents 

raised a point in limine of jurisdiction and submitted that early cessation 
and reduction of contribution charges are levied by the second 
respondent as the insurer, therefore the complaint related to the actions 
of the second respondent and not the first respondent. 

 
4.6 It was further submitted that one of the requirements for the fund to be 

considered as audit exempt, is that any contributions to the fund must be 
directly to the insurer as required by Part 1 of the regulations and, 
therefore the first respondent has no reserves or funds out of which it is 
able to meet a determination directing it to make good the value of 
benefits, without unrecouped expenses having been taken into account. 

 
5.0. Determination and reasons therefor 
 
 Points in limine 
 
5.1. The contents of the “Overview and background” document shall not be 

dealt with in detail because it is intended to provide a general overview 
only and is not specific to this complaint. The respondents have raised a 
technical point in the “Overview and background” document that since the 
complaint concerns the operation of the underlying policy of insurance, 
this office has no jurisdiction to determine this matter. 

 
5.2 Life insurance companies, such as the second respondent, have a 

myriad insurance and retirement funding product-offerings for the 
investing public including, inter alia, life insurance policies, endowment 
policies, disability policies, funeral policies, medical insurance cover, 
collective investment schemes and retirement annuity policies. 
Depending on each individual’s particular investment requirements, some 
or all of these products will constitute the most appropriate insurance and 
investment suite for the individual. Invariably, the insurers’ various 
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product-offerings are governed by several different laws and regulations, 
as well as the terms and conditions of the policy documents it issues. 

  
5.3 It is trite law that retirement annuity funds are “pension fund 

organisations” as defined in the Act and are registered as such by the 
Registrar of Pension Funds. Retirement annuity funds must also be 
approved to operate as such by the Commissioner of the South African 
Revenue Service (“SARS”). As a result of retirement annuity funds being 
registered pension fund organisations they, and their members, enjoy 
certain concessions from their regulators that, for example, holders of life 
insurance policies or endowment policies do not. So, for example, 
members’ contributions to retirement annuity funds are tax deductible (up 
to a stipulated maximum percentage of taxable income) and boards of 
trustees oversee the operation of retirement annuity funds. Further, the 
Registrar of Pension Funds has, at his discretion, in terms of section 2(5) 
(a) of the Act on application exempted retirement annuity funds from 
compliance with section 5(2) of the Act (all moneys and assets belonging 
to a pension fund shall be kept by the fund and every fund shall maintain 
books of account and other records), section 9 (registered funds must 
appoint an auditor) and section 9A (registered funds must appoint a 
valuator). Retirement annuity funds do, however, have to comply with all 
other sections of the Act, including chapter VA of the Act, which provides 
for the establishment of this office and the adjudication of pension funds-
related complaints by it.  

 
5.4 Before the Registrar of Pension Funds grants exemption to retirement 

annuity funds in terms of section 2(5)(a) of the Act, he must be satisfied 
that they have complied with Regulation 1 of the regulations promulgated 
under section 36 of the Act. Thus, the Registrar of Pension Funds will 
only grant audit-exemption to a retirement annuity fund on condition that:- 

 
“(a) The assets of the fund shall consist only of claims against one or more 

insurers, …; 
(b) The payment of every benefit in terms of the rules of a pension fund shall 

be made solely by one or more insurers; 
(c) The contributions payable to the pension fund shall not be paid into a bank 

account of the pension fund, but shall be paid direct to one or more insurers; 
and 

(d) One insurer shall accept the responsibility to act as administering insurer for the 
purposes of these regulations.” (emphasis added) 

5.5 In the present complaint one of the second respondent’s lines of business 
is to act as the first respondent’s underwriting insurer for retirement 
annuity fund benefits payable to the first respondent’s members. It is 
emphasized here that regulation 1 of the Act makes it clear that members 
pay their retirement annuity fund contributions to the underwriting insurer 
of the retirement annuity fund because the retirement annuity fund is 
prohibited from opening its own bank account and that the eventual 
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benefit paid by the second respondent in its capacity as underwriting 
insurer of the first respondent retirement annuity fund is in fact a 
retirement annuity fund benefit payable in terms of the first respondent’s 
rules and the policy document issued to its member.  

 
5.6 That section 46 of the Long-term Insurance Act, no. 52 of 1998 (“LT Act”) 

requires  contributions, benefits and other values of, inter alia, retirement 
annuity fund policies to be computed in terms of generally accepted 
actuarial practice and to be actuarially sound does not change the fact 
that this is a retirement annuity fund benefit, nor does it mero moto 
remove this office’s jurisdiction to determine whether the second 
respondent paid the correct benefit to the complainant and whether it did 
in fact comply with section 46 of the LT Act when computing the 
complainant’s fund value. Put simply, the fund value to the complainant is 
a retirement annuity fund benefit computed by the second respondent’s 
statutory actuary with reference to the principles of actuarial soundness 
required in section 46 of the LT Act, pursuant to its duties as the 
underwriting insurer of the first respondent. This is necessary because 
the first respondent does not have its own auditor or valuator, or bank 
account for that matter. The second respondent, in its capacity as 
underwriting insurer and administrator of a retirement annuity fund, must 
ensure compliance with provisions of the LT Act (fund values must take 
into account the actuarial soundness of the business), as well as the Act 
and rules of the first respondent.  

 
5.7 On a proper interpretation of the operation of retirement annuity funds 

there is no conflict between the LT Act and the Act. The mere fact that 
fund values are computed having regard to section 46 of the LT Act does 
not non-suit this tribunal of its statutory duty to determine complaints 
against pension fund organisations such as the first respondent. 
Therefore, this tribunal does have jurisdiction to determine complaints 
about fund values and benefits paid to retirement annuity fund members 
by underwriting insurers and administrators of retirement annuity funds 
because it is “pension fund business” rather than “long-term insurance 
business”. 

 
5.8 The second respondent also acts as the first respondent’s administrator 

meaning, inter alia, that it must ensure the correct allocation, investment 
and accounting of retirement annuity fund contributions it receives from 
the first respondent’s members, issue regular fund statements to 
members and effect correct payment of retirement annuity fund benefits 
to members when payable .In the result, the point in limine raised by the 
respondent is dismissed. This tribunal now moves to consider the merits 
of the complaint. 
 
The merits 
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5.9 The complainant is aggrieved that the second respondent levied a charge 

against her fund value when she decided to reduce contributions to the 
first respondent. The respondents advise that clause 3 provides that the 
second respondent should operate the Investment Account and that 
clause 6 of thereof permits the second respondent to make the policy 
paid up for reduced benefits. 

 
5.10 Subsection 5.2.1 of the rules of the first respondent provides as follows: 
 

“If, CONTRIBUTIONS are discontinued before the MEMBER reaches the 
SELECTED RETIREMENT DATE, either 

 
5.2.1 subject to any applicable provisions of a POLICY, the MEMBER will 

become a PAID-UP MEMBER and receive a BENEFIT payable from the 
SELECTED RETIREMENT DATE, if the MEMBER’S ASSET VALUE at 
the time of discontinuance of CONTRIBUTIONS is positive, or ...” 

 

5.11 It is clear from the above rule and the provisions of the policy contract 
that the respondents are entitled to recoup expenses which were incurred 
when the complainant was admitted to membership of the first 
respondent. However, neither the rules nor the policy document provide a 
formula for calculations of paid-up benefits. 

 
5.12 This tribunal needs to determine the basis for imposing a causal event 

charge and whether the causal event charge levied by the second 
respondent represented a reasonable basis for the determination thereof. 
In this regard Fourie J, in Old Mutual Life Assurance Company (SA) Ltd v 
Pension Funds Adjudicator and Others [2007] 1 BPLR 117 (C) at 
paragraph 35, cogently noted that: 

 
 “The fact that the policy does not specify a formula according to which the paid-

up reduced benefit is to be calculated, does not mean that Applicant has an 
unfettered discretion to arbitrarily determine a value in a manner that is unfair, 
unreasonable or capricious. In this regard, I am in agreement with Applicant’s 
submission that the provisions of the LTIA, referred to hereunder, dictate that 
the paid-up reduced benefit to which Second Respondent is entitled has to be 
calculated in accordance with generally accepted actuarial principles and 
practice.” 

 

5.13 Therefore, in ascertaining the reasonableness of the causal event charge 
levied by the second respondent this tribunal takes cognizance, firstly, of 
the provisions of section 46 of the LTI Act, which reads as follows: 

 
  “A long-term insurer shall not- 
 

(a) enter into any particular kind of long-term policy unless the statutory actuary 
is satisfied that the premiums, benefits and other values thereof are 
actuarially sound; 

(b) make a distinction between the premiums, benefits or other values of 
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different long-term policies unless the statutory actuary is satisfied that the 
distinction is actuarially justified; or 

(c) award a bonus or similar benefit to a policy-holder unless the statutory 
actuary is satisfied that it is actuarially sound and that a surplus is available 
for that purpose.” 

 
5.14 Further, section 52 of the LTI Act prescribes the manner in which long-

term policies are to be dealt with in the event of cessation of 
contributions. The insurer must have rules approved by the statutory 
actuary that prescribe a sound actuarial basis and the method to be used 
to value a long term policy in the event of a causal event occurring. Thus, 
the benefits and values attaching to a prematurely terminated policy, and 
any distinctions between it and policies that do not prematurely terminate, 
must be actuarially sound.  

 
5.15 Lastly, in addition to the requirement that causal event charges must be 

computed using generally accepted actuarial principles that ensure the 
actuarial soundness of the insurer, on 1 December 2006 the Minister of 
Finance promulgated regulations in terms of the LTI Act that stipulate 
maximum causal event charges in respect of causal events that occurred 
on or after January 2001. 

 
5.16 Therefore, in determining the reasonableness of the causal event 

charges imposed by the second respondent, this tribunal engaged the 
services of an independent actuary to assess the charges imposed. The 
actuary considered the first respondent’s rules, the policy terms, the 
provisions of the Act and LTI Act, generally accepted actuarial principles 
and the regulations before reaching a conclusion on the reasonableness 
of the causal event charges. 

 
5.17 In the present matter, a causal event charge of R5 756.27, which is 6.9% 

of the fund value, was imposed by the second respondent on 1 March 
2005 when the complainant reduced her contributions. The actuary 
advised that he based his present recommendation on the values 
provided by the second respondent and checked the reasonability thereof 
based on the expected reduction in charges with policy duration. Further 
that the values were verified against Part 5 of the regulations. He 
concluded that the charge levied against the complainant’s fund value 
was fair and reasonable.  

 
5.18 Thus, on a sober consideration of the facts placed before this tribunal it 

has been shown that the second respondent did act in accordance with 
generally accepted actuarial practice, the provisions of the rules, the 
provisions of the policy document, the provisions of the LTI Act and the 
regulations. This tribunal accordingly finds that the evidence does not 
justify the complainant’s allegation that the causal event charges imposed 
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by the second respondent were unfair, unreasonable and capricious in 
nature. 

 
6.0. Relief 

 
6.1 The complaint is dismissed 

 
Dated at Johannesburg on this               day of                                  2008 
 
Yours faithfully 
 
 
 
________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator 
 


