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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, 1956 (“the ACT”): M E THENE (“the complainant”) (ESTATE LATE: T 
D SONAKILE) (“the deceased”) v BIDCORP GROUP PROVIDENT FUND (“the 
first respondent”)/ALEXANDER FORBES FINANCIAL SERVICES (“the second 
respondent”) AND T C SONAKILE (“the third respondent”), SEA WORLD 
FROZEN FOODS (PTY) (“the fourth respondent”)  
 
1.  Introduction 
 
1.1 The complaint concerns the alleged improper inclusion of additional 

“beneficiaries” in the distribution of a death benefit by the first respondent 
following the death of the deceased member.  

 
1.2 The complaint was received by this office on 15 December 2005. On 7 

February 2006, a letter acknowledging receipt of the complaint was sent to the 
complainant. On the same date letters were dispatched to Sea World Frozen 
Foods (Pty) Ltd (“the fourth respondent”) and to Alexander Forbes Financial 
Services (“the first respondent’s administrator”) giving them until 28 February 
2006, to file responses to the complaint. On 28 February 2006, the respondent 
furnished a response. On 22 July 2007, this office forwarded the response 
received in this matter to the complainant for her further submissions, if any. 
On 24 July 2007, we joined Mrs T C Sonakile in terms of section 30G(d) of the 
Act as a party to these proceedings and she was required to respond to the 
matter by 31 July 2007. She failed to furnish this office with her response in 
the matter. After considering the written submissions before me, I consider it 
unnecessary to hold a hearing in this matter. My determination and reasons 
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therefor appear below.    
 
2. The factual background     
 
2.1 The deceased was the complainant’s father and was employed by the fourth 

respondent until his death on 26 November 2004. By virtue of his employment 
the deceased became a member of the first respondent. Upon his death the 
first respondent became liable to pay a death benefit to his dependants and/or 
beneficiaries. The death benefit that became available for distribution was 
R208 697.81.  

 
2.2 On 7 February 2002, the deceased completed and signed a nomination form. 

In terms of this nomination form he nominated the complainant who is his 
daughter and Zukisa Ralarala, his son to each receive 50% of the death 
benefit.    

 
2.3 Pursuant to the deceased’s death the first respondent’s trustees resolved to 

distribute the death benefit in the following manner: 
 
  Cynthia Zolelwa Ralarala (deceased’s girlfriend) 50% 
  Mmapaseka Esther Thene (complainant)  10% 
  Zukisa Ralarala   (son)    20% 
  Thenjiwe Caroline Sonakile (mother)   20% 
 
3. The complaint 
 
3.1 The complaint is that the complainant objects to the trustees’ decision to 

include any other beneficiaries in the deceased’s death benefit distribution.   
 
3.4 The complainant submits that the deceased did not intend that his death 

benefit be distributed to his mother and his girlfriend but only to her and the 
deceased’s son.   

 
4. The second respondent’s response 
 
4.1 Mr Lesley Jurgensen, the first respondent’s principal officer, submitted a 

response on behalf of the first respondent and the fourth respondent.   
 
4.2 He submits that in terms of the nomination form the deceased completed and 

signed he nominated his two children to each receive 50% of the death 
benefit. Further, he submits that although the deceased’s nomination form 
provided guidance to the first respondent’s trustees as to how to distribute the 
death benefit, they needed to investigate for themselves the circle of 
beneficiaries. Therefore, he submits that pursuant to the first respondent’s 
investigation it received the required information in the form of affidavits.  
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4.3 Therefore, he submits that the first affidavit was furnished to it by Cynthia 
Ralarala who was the deceased’ partner and mother of his son. He says in 
that affidavit she stated that as a result of the deceased’s illness she 
terminated her employment so that she could care for the deceased and 
therefore became financially dependant on him.  

 
4.4 Furthermore, he submits that the second affidavit was received from the 

deceased’s mother who stated therein that the deceased supported her 
financially until his death.  

 
4.5 Moreover, he submits that a third affidavit was furnished by Edman Sonakile 

(“the deceased’s brother who stated and confirmed that the deceased’s 
girlfriend, mother and his two children were dependant on the deceased until 
his date of death. Further, in this affidavit he submits that the deceased’s 
brother confirmed that the deceased and his girlfriend were staying together in 
a common household.    

 
4.6 Therefore, he contends that it is evident that in terms of rule 5.8 of the first  

respondent’s rules the deceased had a legal obligation to support his son who 
is a minor (6 years of age). Further, he contends that the deceased also had 
an obligation to support his girlfriend, his mother and the complainant who 
were his factual dependants as they received financial support from him.  

 
4.7 Further, he submits that in terms of this information and after evaluating it the 

first respondent’s trustees resolved to distribute the benefit so that the 
deceased’s girlfriend receive 50%, 10% be distributed to the complainant, 20% 
to be paid to his minor son and 20% be allocated to his mother.  

 
4.8 He submits that when resolving to distribute the benefit the first respondent’s 

trustees had to consider the deceased’s minor child’s age, the period that the 
child would be dependant on his mother for support, the fact that he will be 
school-going for a period of 12 years and the fact that as at the deceased’s 
date of death he was the “main breadwinner” in their joint household.      

 
4.9 Regarding the distribution made to the complainant he submits that the first 

respondent considered the fact that the complainant (at the time) was 24 years 
of age and was employed. Therefore, her income would supplement the 10% 
allocated to her. Further, he submits that the complainant’s future prospects of 
remaining or finding new employment are good in light of her age.  

 
4.10 Further, he submits that although the deceased’s mother receives “pension” 

the deceased was supporting her until his date of death. Further, he says on 
the basis of her age she is not likely to be employed.  

 
4.11 Lastly, he submits that the first respondent is of the opinion that their resolution 

regarding the distribution was fair and reasonable. Therefore, in the 
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circumstances such distribution cannot be faulted as it is reasonable.  
 
5. Determination and reasons therefor     
 
5.1 The crux of the complaint is that the first respondent’s trustees should not 

have distributed any portion of the death benefit to the deceased’s girlfriend 
and to his mother.  

 
5.2  The complainant submits that it was the deceased’s intention that the death 

benefit be distributed only to her and the deceased’s son to the exclusion of 
his girlfriend and mother. Further, she submits that in distributing the benefit 
the first respondent should have adhered to the deceased’s nomination form 
which provides that she and the deceased’s son were entitled to each receive 
50% of the benefit.             

      
5.3 In terms of section 37C of the Act the fund’s first task in distributing the death 

benefit is to identify potential beneficiaries who are dependants and/or 
nominees. Section 1 defines a dependant as follows:  

 
“(a)    a person in respect of whom the member is legally liable for  maintenance;   
 
(b) a person in respect of whom the member is not legally liable for maintenance, if 
 such person- 
 
(i) was, in the opinion of the board, upon the death of the member in fact dependent 
 on the member for maintenance; 
(ii) is the spouse of the member, including a party to a customary union according to 
 Black law and custom or to a union recognized as a marriage under the tenets of 
 any Asiatic religion; 
(iii) is a child of the member, including a posthumous child, an adopted child and an 
 illegitimate child; 
 
(c) a person in respect of whom the member would have become legally liable for 
 maintenance, had the member not died;” 

 

5.4  In terms of the deceased’s nomination form dated 7 February 2002, it is clear 
that he nominated the complainant and his son to each receive 50% of the 
death benefit. The first respondent’s basis to make an allocation to his 
girlfriend and to his mother was that it identified them as the deceased’s 
factual dependants. It was the deceased’s wishes in nominating the 
complainant and his son as a beneficiary to the death benefit but such 
wishes are only a factor in the determination of dependants and is by no 
means of itself binding on the trustees (see Mashazi v African Products 

Retirement Benefit Provident Fund [2002]8 BPLR 3703(W) at 3705I-3706C). 
Further, rule 32.6.1.3 of the first respondent’s rules provides the respondent 
with a discretion where a deceased member designated in writing to it a 
nominee to receive a benefit to distribute such benefit in proportions that the 
first respondent deem equitable.  
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5.5 The deceased and his girlfriend cohabited and as a result thereof a child was 
born. Furthermore, as they cohabited the first respondent submitted that in 
terms of the deceased’s girlfriend’s affidavit she was financially dependant 
on him. Their cohabitation is an indication that they shared a common 
household. Therefore, in terms of section 1 of the definition of a dependant 
his girlfriend falls within paragraph (b)(i) which provides that in the first 
respondent’s opinion, his girlfriend upon the death of the deceased in fact 
was dependent on him for maintenance.  

 
5.6  The first respondent distributed 20% of the benefit to the deceased’s mother. 

The first respondent submits that the basis of such distribution to her is that 
she submitted an affidavit wherein she contended that as at the deceased’s 
date of death he was supporting her. The deceased had a duty to support his 
mother. The means test in finding whether he indeed had such duty is 
whether his mother was indigent and that the deceased had the necessary 
means to maintain her. The onus rests with the deceased’s mother to prove 
the necessity for such support. The deceased’s mother’s affidavit merely 
declares that the deceased supported her financially and on the strength of 
this affidavit the first respondent found her be falling within the definition of a 
dependant of the deceased. In terms of the Oxford dictionary to be indigent 
means to be very poor. Further, in terms of our case law to be indigent 
means to be in extreme need or want. In her affidavit, the deceased’s mother 
states that she is a pensioner, therefore, confirming that she does have 
income which will support her for the rest of her life. She has failed to prove 
to the first respondent that on a balance of probabilities she is indigent and 
cannot support herself. Further, the respondent failed to investigate the 
deceased’s mother’s status of being indigent and her ability to support 
herself. Had the first respondent properly and comprehensively investigated 
whether she was indigent and could not support herself it would have found 
that as she was in receipt of a pension therefore it could not in its opinion 
upon the deceased’s death declare her to be a factual dependant.                                   

  

5.7  I am satisfied that the first respondent’s trustees have properly exercised 

their discretion and taken relevant factors into account when making the 

distribution to the deceased’s girlfriend and discarded irrelevant ones. 

Therefore, I find no reasonable grounds to interfere with the first respondent 

trustees’ decision in this regard. 
 

5.8  However, the first respondent failed to properly investigate the deceased’s 

mother’s status of being indigent, therefore, the appropriate order of this 

tribunal is to set aside the respondent’s resolution pertaining to the 

distribution made to the deceased’s mother. 

 

5.9 The order of this tribunal is as follows: 
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          [5.9.1]  The decision of the first respondent in distributing 20% of the death 

  benefit to the deceased’s mother is hereby set aside.  

 

         [5.9.2]   The first respondent is hereby ordered to conduct an investigation 

within 7 days of the date of this determination whether the 

deceased’s mother was indigent as at the date of death of the 

deceased therefore falling within the definition of a dependant.  

 

         [5.9.3]   The first respondent is further hereby ordered to furnish this tribunal 

and the complainant with its investigation as ordered in paragraph 

[5.9.2] within 7 days of completing such investigation.  

 

 

DATED AT JOHANNESBURG ON THIS            DAY OF        2008. 

 

 

Yours faithfully 

 
 
 
 
_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR   
 
  

              


