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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – CHRISTOPHER BANHAM (“the complaint”) v 
LIFESTYLE RETIREMENT PRESERVER PENSION PLAN (“the first 
respondent”) & LIBERTY GROUP LIMITED (“the second respondent”)  
 
1. Introduction 
 
1.1 This matter concerns the performance of chosen investment portfolios in 

the fund.  
 
1.2 The complaint was received by this office on 24 August 2005. On 31 

August 2005 letters were dispatched to the respondents giving them until 
21 September 2005 to file their respective responses to the complaint. A 
response was received from the respondents on 10 October 2005. On 14 
October 2005 a copy of the response was sent to the complainant for a 
reply by 14 November 2005. A reply was not received from the 
complainant.  

 
1.3 After reviewing the written submissions it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefore 
appear below. 
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2. Factual background 
 
2.1 On 1 August 1997 the complainant became a member of the first 

respondent. The first respondent is administered by the second 
respondent which is also the investor of its funds. The complainant made 
a single contribution of R108 615.07 to the first respondent which was 
invested in a Liberty policy with policy number 57388029500.  

 
2.2 At the commencement of the complainant’s membership he chose to 

invest his funds in the “Liberty Trade and Financial Portfolio”. 
 
2.3 In August 2001 the complainant switched his investment to the “Lifestyle 

Index 40 Plus Portfolio”. His investment value on at this stage was R116 
130.86. After switching his investment value was R115 050.21 after the 
insurer deducted R1 080.65 as a switching fee.  

 
2.4 In October 2003 the complainant withdrew from the first respondent and 

received his full fund value of R112 860.75. 
 
3. The complaint 
 
3.1 The complainant is aggrieved by the lack of growth on his funds. He 

stated that as a result of the poor management of the portfolios wherein 
he invested his funds he was forced to surrender his policy during the 
2004 tax year and consequently sustained a loss. 

 
3.2 The complainant request that the lump sum paid to him when he 

withdrew from the first respondent be reviewed. 
 
4. The response 
 
4.1 Mr Joe Wolmarans, the principal officer, and Ms Hazel Pillay-Marion of 

the insurer have raised a preliminary point as regards my jurisdiction. 
They state that I do not have jurisdiction to investigate and adjudicate this 
complaint because this “product” is not regulated by the Act but by the 
Long-term Insurance Act of 1998 (“the Insurance Act”). Furthermore the 
issue in dispute is in relation to a life policy that was issued by the insurer. 
As such this is not a complaint as defined and therefore this Tribunal 
does not have jurisdiction to investigate and adjudicate the complaint.  

 
4.2 Regarding the merits the respondent’s states that the complainant’s 

funds were invested in the Lifestyle Trade and Financial Portfolio 
(“portfolio 1”) from inception of his membership until August 2001. 
According to them this portfolio is equity based and as such the investor 
enjoyed a robust exposure to financial and industrial shares. Investors 
are exposed to a moderate risk factor in this portfolio. They state further 
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that for the period August 1997 to December 2001 portfolio 1 achieved 
the following rate of return: 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
4.3 The respondents further state that the Lifestyle Index 40 Plus Portfolio 

(“portfolio 2”) to which the complainant switched, guarantees a minimum 
return equal to the capital growth of the JSE ALLSI 40 over the term of 
the policy. Furthermore if the underlying assets outperform the index over 
the initial term of 5 years the investors will receive 50% of the excess 
return as a bonus. The risk associated with this portfolio is also moderate. 
The rate of return achieved on this portfolio December 2001 to October 
2003 was as follows: 

 
Period Rate of 

Return 
Investment 

Value 

12/01 – 
12/02 

-13.82% R116 873.15 

12/02 – 
10/03 

-3.43% R112 860.75 

 
4.4 The respondents further state that the investment return attained was 

directly related to the market performance of the respective investment 
portfolio’s selected by the complainant. It was not attributable to the 
insurer’s and/or administrator’s mismanagement of the fund.  

 
5. Determination and reasons therefor 
 
5.1 The crux of the complaint does not constitute long-term insurance 

business, but actually relates to the administration of a retirement annuity 
fund which is a pension fund organization as defined in the Act. The 
provisions of the Act, including chapter VA (which confers jurisdiction on 
the Adjudicator to investigate and determine complaints against pension 
funds) therefore apply to it.  

 

Period Rate of 
Return 

Investment 
Value 

08/97 – 
12/97 

-5.92% R102 187,01 

12/97 – 
12/98 

-9.02% R92 966,30 

12/98 – 
12/99 

39.58% R129 759.88 

12/99 – 
12/00 

-10.15% R116 554.14 

12/00 – 
12/01 

16.35% R135 616.54 
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5.2 In this matter the complaint is in relation to the investment of the 
complainant’s funds. In particular “that the complainant has sustained … 
prejudice in consequence of the maladministration of the fund by the fund 
or any person ...” (see section 1 of the Act).  The term “any person” used 
in section 1 includes a person or entity that performs any of the functions 
prescribed by the Act. In this case the complaint is in relation to 
investment services provided by the insurer and/or the administrator (see 
Schwartz v Central Retirement Annuity Fund and Another [2005] 5 BPLR 
435 (PFA) at paragraphs [12] to [16] and other authorities referred to 
therein (“Schwartz”)).   

 
5.3 Furthermore the respondents are losing sight of the fact the fund is still a 

pension fund organization as defined in the Act even though the 
complainant’s benefit is secured by a policy issued by the insurer to the 
fund. In Schwartz at paragraphs [27] to [28] I set out the reasons why a 
retirement annuity fund is a pension fund organization as defined. Those 
reasons are equally applicable in the context of this fund (see also Louw 
v Central Retirement Annuity Fund and Another [2005] 7 BPLR 622 
(PFA) at paragraphs [17] to [36]) 

 
5.4 For the above reasons I cannot uphold the respondents’ contention that 

this matter constitutes “long-term insurance business” over which I have 
no jurisdiction.  In so far as the complaint relates implicitly to the 
administration of the fund and/or the investment of its funds and alleges 
prejudice in consequence of the maladministration of the fund, the 
compliant constitutes a “complaint” as defined.  

 
5.5 As regards the complainant’s contention that he was forced to surrender 

his policy because of poor investment returns attained by the respective 
portfolio’s I am satisfied that Liberty, as the funds duly appointed insurer, 
were responsible to manage the respective portfolios. I am also satisfied 
that the complainant was solely responsible for the choosing the 
portfolio’s in which he wanted his funds to be invested. On the other hand 
Liberty was responsible to give effect to his instructions regarding the 
portfolios he elected to invest his funds. This was stated as follows in the 
policy: 

 
“1. Investment Account 
 
The Assurer [Liberty] shall operate an Investment Account for the purpose 
of determining the quantum of benefits attributable to this contract. The 
Investment Account will be debited and credited with the transactions 
described under ‘Operation of the Contract’ as well as with the amount of 
the bonus declared by way of this contract’s Participation in the Surplus.” 

 
5.6 Rule 7.2.1.3 of the first respondent’s rules also makes provision for the 

operation of an investment account by the fund. It provides that the 
insurer shall open an investment account to which all revenue and 
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contributions shall be credited. 
 
5.7 I am satisfied that the complainant chose the portfolios to invest his funds 

and consequently he carried the investment risk. This means, because 
his investment is dependent on market volatility, he will suffer the effect of 
poor investment returns but at the same he will also enjoy the benefit 
from positive investment returns. As stated the complainant’s funds were 
invested in portfolios that he chose. The mere fact that Portfolio 2 
achieved negative investment growth is not sufficient to amount to 
maladministration on the part of the insurer. In addition he has also not 
provided any evidence in support of his allegation of maladministration. 

 
5.8 In light of the above, I fund that the complainant’s funds were not 

improperly invested and accordingly there was no maladministration on 
the part of the first and second respondents.  

 
6 Relief  
 
6.1 In the result the complaint cannot succeed. 
 
 
DATED AT CAPE TOWN ON THIS THE  DAY OF      2008. 
 
Yours faithfully,  
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 


