
 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD AT CAPE TOWN) 

 

                                                                CASE NO: PFA/WE/4778/05/LS 

In the complaint between: 

AB San Giorgio                                               Complainant 

 

and  

 

Cape Municipal Pension Fund       Respondent 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”)  

 

INTRODUCTION 

 

[1] This complaint concerns the refusal of the fund to grant the complainant, a 

pensioner, the option of a living annuity.  
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FACTUAL BACKGROUND 

 

[2] The complainant is a pensioner of the defined benefit section of the Cape Municipal 

Pension Fund (“the fund”).  With effect from 1 July 1998, a defined contribution 

section was established in the fund. At the same time, the defined benefit section 

was closed to new members.  

 

[3] Prior to its amendment which came into effect on 1 March 2003, rule C 9(b) of the 

fund’s rules read: 

 

“(1) The Trustees acting on the advice of the Actuary and subject to the agreement of the 

Employer, may make arrangements to offer Members and Deferred Pensioners an 

alternative pension benefit. A Member shall then be entitled, subject to such conditions 

and releases as the Trustees may determine, to elect alternative pension benefits.  

 

(2) The conditions applicable to such alternative pensions shall be determined by the 

Trustees, in terms of the South African Revenue Services General Note GN18.” 

 

[4] In terms of the above the trustees had a discretion to offer members and deferred 

pensioners an alternative pension benefit. “Members” were defined to include 

pensioners.  

 

[5] At the end of 2001 the trustees acting on the advice of the actuary, approved a 
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proposal to offer the defined benefit pensioners the option of a living annuity in 

terms of rule C 9(b). 

 

[6] Subsection (1) requires the consent of the employer which is the City of Cape Town 

in this instance. At a meeting held on 31 December 2001 the employer resolved to 

withhold taking a decision in this regard until the proposed new surplus legislation 

had been finalized. The employer was apparently concerned that the new legislation 

would have a bearing on the issue. (As it turned out, the new surplus legislation in 

the form of the Pension Funds Second Amendment Act had already been 

promulgated on 7 December 2001).  

 

[7] However without the consent of the employer, the trustees could not implement their 

proposal. 

 

[8] In 2002 the rules of the defined contribution section of the fund were amended to 

allow the defined contribution pensioners as at 30 June 2002 to receive an 

alternative pension benefit in the form of a living annuity. According to the fund, this 

was done in order to test the waters and to see what the interest in the living annuity 

option among the pensioner body was. The fund states as follows: 

 

“The total DC section pensioners on 30 June 2003 was 234 (2001:183), whilst the DB section 

pensioners amounted in 2003 to 6619 (2001:6155). It made sense therefore that the trustees 

should see what the response was to the DC section offer before proceeding with the DB 
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section because of the significant and (sic) cost and administrative implications of introducing 

the living annuity arrangement in the DB section of the fund.” 

 

[9] According to the fund only 2 defined contribution pensioners elected the living 

annuity option.  

 

[10] On 10 December 2002 the trustees resolved to amend rule C 9(b). The amended 

rule which took effect on 1 March 2003 reads as follows: 

 

“C9(b) Alternative pension option 

 

(1) The Trustees acting on the advice of the Actuary and subject to the agreement of the 

Employer, may make arrangements to offer Defined Benefit Active Members and Deferred 

Pensioners an alternative pension benefit. A Defined Benefit Active Member shall then be 

entitled, subject to such conditions and releases as the Trustees may determine, to elect 

alternative pension benefits.  

(2) The conditions applicable to such alternative pensions shall be determined by the Trustees, 

in terms of the South African Revenue Services General Note GN18 and GN 19 and any 

subsequent statutory and regulatory requirements.” 

 …”  

(Emphasis in original text) 

 

[11] In terms of the amended rule C (9)(b) the trustees’ discretion to offer an alternative 

pension benefit is only applicable to the defined benefit active members and defined 

benefit deferred pensioners. An “active member” is defined to mean a member who 
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is an employee. A “deferred pensioner” is defined to mean a former employee 

prospectively entitled to retirement benefits under the rules. Thus the amendment 

had the effect of excluding defined benefit pensioners from the ambit of rule C 

(9)(b). 

 

[12] In February 2004 the trustees reviewed the matter again but with the concurrence of 

the actuary decided not to grant the option of a living annuity to the defined benefit 

pensioners.   

 

Complaint  

 

[13] The complainant is aggrieved that as a defined benefit pensioner he does not have 

the option of a living annuity.  He states that defined benefit pensioners such as 

himself who retired on the grounds of ill health and who may not have long to live 

are particularly disadvantaged thereby. In this regard the complainant refers to rule 

A2.1.1 which states that the object of the fund is to provide benefits not only to 

members but also to the surviving dependants of deceased members. In the normal 

course, pensioners who die sooner than expected forfeit their retirement capital 

which reverts to the fund. However if a pensioner receives a living annuity the 

balance of his retirement capital devolves on his dependants.  

 

[14] In his reply the complainant states that he was not informed that rule C 9(b) had 

been amended. Furthermore the decision to amend was taken before the employer 
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had made a decision regarding the trustees’ proposal in 1999. 

 

[15] The complainant refers in particular to the following paragraph which appears at the 

end of the amendment document submitted to the Registrar: 

 

“The Trustees warrant that none of the changes affects the contributions or the benefits of 

either the Defined Contribution or Defined Benefit sections and therefore the Trustees have 

resolved to make the changes without the need for a member referendum or Employer 

Approval.” 

 

[16] The complainant contends that the above statement is incorrect in that the 

amendment had the effect of depriving defined benefit pensioners of the option of a 

living annuity which they previously enjoyed. He argues further that the amendment 

was in contravention of rule A2.5 which reads: 

 

“A2.5 Amendment of Rules 

2.5.1 The Trustees are empowered to amend the provisions of these Rules if so required 

in terms of any law or statutory provision, order of court or the Adjudicator, in terms 

of section 12 of the Act. Trustees shall notify the Members thereof, but shall not be 

required to obtain the Member’s consent.  

 

2.5.2 In addition, the Trustees may initiate amendments to the Rules for reasons other 

than the above, provided that: 

 

• any amendment that affects the amount of contributions payable in the Defined 

Contribution section of the Fund, shall require the approval of the Employers and 

two-thirds of Defined Contribution Members voting in referendum. 

• any amendment which may alter the benefits payable to any one or more category 
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of Defined Benefit Members, shall require the approval of the relevant 

Employer(s), and two-thirds of Defined Benefit Members voting in referendum. 

 

2.5.3 All amendments approved in terms of Rule A2.5: 

 

1. shall be subject to approval by the Actuary; 

2. shall be subject to approval by the Registrar; 

3. shall, unless the amendment provides otherwise, apply to all benefits 

payable on or after the effective date of that amendment, other than: 

• benefits that are related to contributions or a period of membership 

or Pensionable Service, which shall be affected only in respect of 

contributions, membership, or service on or after the effective date; 

• benefits payable as a result of a Pensioner’s retirement, Member’s 

death in service, or Deferred Pensioner’s withdrawal before the 

effective date, which shall continue to be governed by the 

provisions applicable at the date of the relevant event. 

 

4. shall be communicated to members” 

 

[17] Rule A2.5.2 requires the approval of the employer and two-thirds of the defined 

benefit members voting in a referendum where the proposed amendment ‘may alter 

the benefits payable to any one or more category of defined benefit members’.  

 

[18] The complainant states that members were neither consulted regarding the 

amendment to rule C(9)(b) nor was the fact of the amendment communicated to 

them. On this basis the complainant contends that the amendment was ultra vires 

and ought to be declared null and void. He requests an order directing the fund to 

grant defined benefit pensioners the option of a living annuity. 
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[19] The complainant also raises a technical point that in terms of section 30K of the 

Pension Funds Act, the fund was precluded from obtaining legal representation in 

this matter.  

 

Response 

 

[20] The fund states that the trustees cannot offer a living annuity option to the defined 

benefit section pensioners because rule C 9(b) does not permit them to do this.  

 

[21] In order to make such an option available, rule C 9(b) would have to be amended. 

The fund contends that the complainant has no legitimate expectation to such a rule 

amendment.  

 

[22] In its initial response, the fund contended that even prior to its amendment rule C 

(9)(b) never included defined benefit pensioners. 

 

[23] However in a subsequent letter dated 10 February 2006 the fund concedes that in 

fact the amendment had the effect of excluding defined benefit pensioners who were 

previously included. However it contends that the amendment still did not fall within 

the ambit of rule A2.5.2 in so far as it did not ‘alter the benefits payable’.  

 

[24] The fund states that the reason for the amendment was that the trustees decided 

that a repeat of the exercise undertaken in respect of the defined contribution 
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pensioners in making a living annuity option available to the defined benefit 

pensioners would be too costly. In explanation it states as follows: 

 

”Those costs would have to provide for a large scale education and communication campaign 

amongst the entire body of pensioners in the defined benefit section. The same level of costs 

do not arise when a member retires because there is a simpler education process and no need 

for a communication campaign. This is because a retiring member is dealt with on an individual 

basis when he or she retires.” 

 

[25] Regarding the trustees’ decision in February 2004 not to grant defined benefit 

pensioners the option of a living annuity, the fund provides essentially two reasons 

therefor. The first is that such would put the defined benefit section of the fund at the 

mercy of anti-selection by those pensioners who are not expected to survive to their 

mortality date. The second is that if the experience of the defined contribution 

section of the fund is repeated, then the communication and administration costs 

would not be justified. In light of these two reasons, the fund contends that there is a 

material financial risk to the fund if the living annuity option as proposed by the 

complainant were offered to the defined benefit pensioners. 

 

Determination and reasons therefor 

 

[26] With regards to the complainant’s contention that section 30K precludes the fund 

from being legally represented, as my predecessor has held (see for example 
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Henderson v Eskom and Another [1999] 12 BPLR 353 (PFA)), correctly in my view, 

section 30K does not amount to an express prohibition of legal representation. While 

it proscribes entitlement, it does not banish representation. I can find no good 

reason to disallow legal representation of the fund in this instance. The technical 

point is therefore dismissed.  

 

[27] On the merits, there are 2 main issues for determination in this matter. The first is 

whether the amendment to rule C (9)(b) was intra vires the terms of rule A2.5. If it 

was, the second issue is whether the complainant has any basis for challenging the 

trustees’ decision not to amend rule C(9)(b) again so as to bring the defined benefit 

pensioners within its ambit. Given my finding in this matter, it is necessary to 

canvass the first issue only. 

 

[28] At the outset it should be noted that the policy of this Tribunal is not to review the 

Registrar’s decisions in terms of section 12 of the Act. However there are two 

exceptions to this, namely, where the complaint issue is one of unconstitutionality or 

where the rule that has been registered is alleged to be ultra vires the rules. This 

complaint falls within the latter category. 

 

[29] The pertinent part of rule A2.5.2 reads: 

 

“In addition to the above, the Trustees may initiate amendments to the Rules for reasons 

other than the above, provided that: 

 



   Page 11 

• … 

• any amendment which may alter the benefits payable to any one or more category 

of Defined Benefit Members, shall require the approval of the relevant 

Employer(s), and two-thirds of Defined Benefit Members voting in referendum. 

 

[30] The question is what constitutes ‘benefits payable’ for the purposes of rule A2.5.2? 

 

[31] The fund’s contention that rule A2.5.2 did not apply to the amendment of rule 

C(9)(b) is premised on the assumption that ‘benefits payable’ refers to vested 

benefits.  It argues that the amendment to rule C(9)(b) did not ‘alter the benefits 

payable’ because no rights in terms thereof had vested in members. In explanation it 

states: 

 

“As is apparent from the original wording of Rule C9(b), the provisions of this simply enable 

the trustees to provide for an alternative pension benefit if supported by the actuary and the 

employer. This rule does not provide for a benefit payable, but merely confers on the trustees 

a discretion as to how a benefit can be paid. Put differently, if the wording remained as it was 

in terms of the 1998 rules no defined benefit pensioner would, in terms thereof, be entitled to 

an alternative pension benefit.” 

 

[32] The proper interpretation is to be found in the purpose behind Rule A2.5 as a whole. 

Reading rule A2.5 as a whole, it is clear that the purpose of rule A2.5.2 is to ensure 

both employer and member participation in and approval of any proposed rule 

amendment which may have the effect of either altering their financial obligations to 

the fund (the first part of rule A2.5.2) or altering the fund’s obligations to the 
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employer and/or the members (the second part of rule A2.5.2).  

 

[33] Prior to the purported amendment, the trustees had an obligation to the defined 

benefit pensioners to exercise their discretion properly in relation to them. After the 

purported amendment the trustees ceased to have any such obligation to the 

defined benefit pensioners in terms of rule C9(b). Therefore the effect of the 

purported amendment was to alter the fund’s obligations to the defined benefit 

pensioners in terms of rule C9(b) and rule A2.5.2 was accordingly applicable.  

 

[34] Therefore, based on a contextual and purposive interpretation of rule A2.5.2 too, the 

purported amendment to rule C9(b) fell within its ambit.  

 

[35] Given that the ‘amendment’ to rule C9(b) was not even communicated to the 

members, it fell foul of the requirements of rule A2.5.1 and rule A2.5.3.4. 

 

[36] What this means for the complainant is that the formulation of rule C9(b) prior to its 

purported amendment in 2003 currently stands and he is entitled to enforce his 

rights in terms thereof.  

 

RELIEF 

 

[37] It is hereby declared that the amendment to rule C9(b) registered by the Registrar of 

Pension Funds on 23 March 2004 is void ab initio and is hereby set aside as being 



   Page 13 

ultra vires the rules of the fund. 

 

DATED AT CAPE TOWN ON THIS THE             DAY OF                              2006. 

 

_________________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

 

Appearances 

Cape Municipal Pension Fund represented by Edward Nathan (Pty) Ltd 

Complainant not represented  
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