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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – C M E OLIVIER (“the 
complainant”) v SOUTH AFRICAN RETIREMENT ANNUITY FUND 
(“the first respondent”) AND OLD MUTUAL LIFE ASSURANCE 
COMPANY (SA) LIMITED (“the second respondent”)   

 
1. Introduction 
 
1.1  The complaint concerns the first respondent’s refusal to accede to the 

complainant’s request to withdraw her retirement benefit prior to the legal 
retirement age of 55.    

 
1.2 The complaint was received by this office on 8 October 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 16 
November 2007. On the same date a letter was dispatched to the first 
respondent giving it until 14 December 2007 to file its response to the 
complaint. Another letter was dispatched to the second respondent on 16 
November 2007 giving it until 14 December 2007 to file its response to 
the complaint. Responses were received from the respondents on 22 
November 2007. These responses were forwarded to the complainant on 
22 November 2007. The complainant replied on 27 November 2007.   
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1.3 After reviewing the written submissions, it is considered unnecessary to 
hold a hearing in this matter. The determination and reasons therefor 
appear below. 

 
2. Factual Background 
 
2.1     The complainant has a retirement annuity policy with the first respondent, 

under policy number 6297962, which was taken in September 1989. The 
complainant is a member of the first respondent. The complainant states 
that the policy was taken up with pension money paid to her at 
resignation by her former employer.  

 
2.2 The complainant states that since she has a financial crisis and in the 

light that there is only four years left before she can claim the benefit, she 
has requested the first respondent to pay the policy out to her. However, 
the first respondent refused to accede to her the request. 

 
3. Complaint 
 
3.1 The complainant is essentially unhappy about the respondent’s refusal to 

allow her access to the benefit before the policy matures.  
 
3.2 The complainant requests this office to order the first respondent to 

accede to her request for a withdrawal from the fund.      
 
4. Responses 
 
4.1 This office received responses from the respondents. As both responses 

are identical, I shall deal with them jointly. 
 
4.2 The respondents state that the complainant is currently 51 years old. The 

respondents state that section 1 of the Income Tax Act 58 of 1962, 
prohibits a Retirement Annuity Fund from paying any benefits to a 
member of the fund before the age of 55. The respondents advise that 
the national legislation enacted by Parliament therefore prevents them 
from paying any funds from the policy to the complainant at this point in 
time. Moreover, the rules of the fund of which the complainant is a 
member, do not allow withdrawals from the fund prior to age 55.  

 
4.3 The respondents state that in terms of the Income Tax Act, the policy 

provisions and the fund’s rules, the only time where a withdrawal is 
allowed prior to age 55 is in the case of a member’s disability. The 
respondents advise that the complainant’s reason for withdrawing funds 
is not ill-health. Furthermore, the respondents advise that the fund value 
of the complainant’s policy exceeds R7000.00, and therefore the 
complainant does not qualify for a withdrawal. The respondents advise 
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that the fund value of the complainant’s policy as at 1 November 2007 is 
R240 899.05. 

 
4.4 The respondents referred the complainant to clause 6 of the declaration 

in the policy contract, which reads as follows: 
 

“I hereby apply for membership of the South African Retirement Annuity Fund 
underwritten by Old Mutual. I agree to be bound by the Rules of the Fund and 
the conditions of the contract (both as amended from time to time) between 
theTrustees of the Fund and Old Mutual.”    

 

4.5 The respondents conclude by stating that they are not in a position to 
accede to the complainant’s request for a withdrawal from the fund. 

 
5.       Determination and reasons therefor 
 
5.1 Section 13 states that subject to the provisions of the Act, the rules of a 

registered fund shall be binding on the fund and the members, 
shareholders and officers thereof, and on any person who claims under 
the rules or whose claim is derived from the person so claiming. The 
Supreme Court of Appeal reiterated this principle in Tek Corporation 
Provident Fund & Others v Lorentz [2002] 3 BPLR 227 (SCA), at 
paragraph 28, when it stated that the trustees may only do with the 
Fund’s assets what is set forth in the rules. If what they propose to do is 
not within the powers conferred on them by the rules, they may not do it. 

 
5.2 The relevant rule regulating retirement age in the rules of the fund is Rule 

4.1, which reads as follows: 
 
  “(a) In respect of a MEMBER : 
 
   The retirement age applicable to a MEMBER in terms of any  ANNUITY

  POLICY shall be in accordance with the provisions of the INCOME TAX
  ACT.” 

 
5.3 Section 1 of the Income Tax Act 58 of 1962 (“Income Tax Act”) reads: 
 
  “that no member shall become entitled to the payment of any annuity after he

 reaches the age of seventy years or, except in the case of a member who
 becomes permanently incapable through infirmity of mind or body of carrying on
 his occupation, before he reaches the age of fifty-five years;”  

 
5.4 It is clear from this provision that the first respondent is prohibited by the 

Income Tax Act to accede to the complainant’s request. The legislation 
does not make an exception in respect of a person in complainant’s 
position who wants to be paid her benefit before reaching the retirement 
age.   
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5.5  Moreover, according to clause 6 of the declaration in the policy contract, 
the complainant has agreed that she is bound by the rules of the first 
respondent and the terms and conditions of the policy contact. In the 
policy contract, the complainant agreed that her retirement age is 55 
years.  

 
5.6 Thus, the first respondent is prohibited from acceding to the 

complainant’s request by in terms of the fund’s rules, the conditions of the 
policy contract and section 1 of the Income Tax Act. The complainant will 
only be legally entitled to her benefit when she turns 55 years of age, on 
such terms and conditions as agreed in the policy documentation.  

 
6. Relief 
 
6.1 In the result, the complaint is dismissed. 
 
 
DATED AT CAPE TOWN ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 

 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


