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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): N J Phahlane (“the complainant”) v Sasol 
Negotiated Provident Fund (“the respondent”)  
 
1. Introduction 
 
1.1 The complaint concerns the entitlement of the complainant to the benefit 

payable after the death of her son. 
 
1.2 The re-formulated complaint was received by this office on 27 January 

2006. A letter acknowledging receipt thereof was sent to the complainant 
on 25 April 2006. After receiving correspondence from the respondent’s 
administrator, Old Mutual Life Assurance Company (South Africa) Limited 
on 29 May 2006, it was necessary to obtain further information directly 
from the respondent, and on 22 June 2006 a letter was dispatched to it 
giving it until 28 June 2006 to file a response to the complaint. After 
requesting an extension, a response was received from the respondent 
on 24 July 2006. The response was forwarded to the complainant on 28 
July 2006 requesting a reply by 4 August 2006. The reply was received 
on 10 August 2006.  

 
1.3 After reviewing the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.   
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2. Complaint 
 
2.1 The complainant states that she was nominated on 14 August 1996 as a 

beneficiary by her late son, Mr J K Phahlane (“the deceased”), who died 
on 23 August 2004. She claims in another letter dated 12 November 
2004, addressed to the respondent, that the deceased supported her 
financially and that she was a dependant of the deceased, regardless of 
being in receipt of a government grant of R740 per month. She is 
aggrieved that the board of trustees of the respondent did not allocate the 
benefit, payable as a result of his death, to her. She contends that the 
“girlfriend” who received the benefit was not the person with whom the 
deceased was living as husband and wife. According to the complainant 
the deceased allocated 40% of the benefit to her.  

 
3. The response 
 
3.1       The respondent states that the benefit that became payable as a result of  

 Mr J K Phahlane’s death was made up as follows: 
    

“Lumpsum Group Life Assurance Benefit  R117 504.00 
Accumulated Fund Credit    R  57 048.87 
Total Death Benefit     R174 552.87 
Less Tax      R  16 846.12 
Total disposable benefit                                     * R157 770.68” 

  
 * Should be R157 706.75 

  
3.2 The deceased made the following nomination on 14 August 1996: 
 
  “KR Rasogo  Daughter   30% of benefit 
   S Rasogo  Son    20% of the benefit 
   Z Rasogo  (Mother of above children) 10% of the benefit 
   N J Phahlane  Mother of deceased  40% of the benefit”

   
3.3 The respondent states that it conducted interviews with eight relatives of 

the deceased, including the complainant, during its investigation of the 
deceased’s circumstances at the time of his death, and ascertained that 
the deceased was living at his own place. However, most of his time was 
spent with his fiancé Ms K Nabane, with whom he had a child. Before his 
death he “was under the care of his mother”. The deceased also had four 
other   children,   who    were   living   with    their   maternal   
grandmother, Ms T Rasobo.  

 
3.4 According to the respondent the complainant did not provide any proof of 

her alleged dependency on the deceased. She did not share in the 
distribution as the benefit was allocated to the dependants only. Further, 
the respondent asserts that the complainant was not the primary 
caregiver of any of the dependent children.  
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3.5 The respondent further states that, taking into account, the ages, financial 

circumstances and the amount of the benefit, it resolved to allocate the 
benefit as follows: 

 
  “ Kenaope Nabane Fiancé  aged 32 10% of the benefit 
    Koketso Nabane Son  aged 4  19% of the benefit 
    K R Rasogo  Daughter aged 12 16% of the benefit 
    S Rasogo  Son  aged 10 18% of the benefit 
    L M Rasogo  Daughter aged 7  18% of the benefit 
    D Rasogo  Daughter aged 5             *18% of the benefit” 

 
 * This should be 19% in terms of the board of trustees’ resolution; it would then also add 

up to 100%. 

 
3.6 It is the respondent’s submission that it distributed the benefit in line with 

section 37C of the Act and the complaint should be dismissed.  
  
4. Determination and reasons therefor 
 
4.1 The payment of death benefits is regulated by section 37C of the Act, 

read in conjunction with the definition of “dependant” in section 1 of the 
Act. The primary purpose of this section is to protect those who were 
financially dependent on the deceased during his lifetime. In effect 
section 37C overrides the freedom of testation of the deceased (see 
Kaplan v and Another NNO v Professional and Executive Retirement 
Fund and Others [2001] 10 BPLR 2541 (W) at 2544B-C). Although the 
deceased may have expressed an intention to benefit a certain 
nominated beneficiary, it does not necessarily imply that a benefit will be 
awarded to that nominee as the deceased’s nomination is only one factor 
that should be taken into account when allocating the death benefit. It is 
the board’s responsibility when dealing with the payment of death 
benefits to conduct a thorough investigation to determine the 
beneficiaries, to thereafter decide on the allocation among them and then 
to decide on the most appropriate mode of payment of the benefit 
allocated. Thus, the mere fact that Mrs Phahlane was nominated by the 
deceased in itself creates no entitlement to share in the death benefit.  

 
4.2 The  issue  for  determination  is  whether  the  discretion  bestowed  on 

the trustees in terms of section 37C of the Act was properly exercised.  
This  involves  whether  the  trustees   had   taken   account   of   all   
relevant considerations, excluded  irrelevant  considerations and  had  not  
fettered their discretion. Relevant considerations would include (but not be 
limited to)  the  wishes of  the deceased,  the  financial  status  and  future 
earning  capacity   of   each   beneficiary,   the   extent   of   dependency,   
ages  of  beneficiaries,   relationship   to  the  deceased  and   the  amount 
available for distribution.   
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4.3 After the death of the deceased in 2004 the complainant advised the 
respondent that she was maintained by the deceased. It received no 
submissions in this regard and did not find the complainant to be 
dependent on her late son. Furthermore, the complainant does not raise 
the notion of factual dependency with this office in her complaint, nor in 
her reply to the response, instead upholding her claim that she was 
nominated and should thus share in the benefit. The benefit was 
distributed among the deceased’s five minor children ranging in ages 
between 12 and 4, and the deceased’s fiancé received 10% of the benefit 
in her capacity as a factual dependant as well.  

 
4.4 A nil apportionment, as in the complainant’s case, does not mean that 

she was disregarded by the trustees. They are free to pay one or some or 
all of the identified beneficiaries in accordance with what they consider to 
be equitable after considering all the relevant factors.  

 
4.5 From the response it is evident that the respondent investigated the 

circumstances of the deceased and the potential beneficiaries extensively 
having interviewed eight persons to ascertain the facts. The respondent’s 
explanation why the complainant was not allocated a portion of the 
benefit is satisfactory. In my view there is no sufficient cause for 
interference with the trustees’ decision. In the result, the complaint cannot 
succeed.    

 
5. Relief 
   
5.1 The complaint is dismissed. 
 
Dated at Cape Town on this the               day of                                  2008.  
 
Yours faithfully 
 
 
 
 
Mamodupi Mohlala  
Pension Funds Adjudicator 
 


