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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – A MALELE (“the complainant”) v 
ESKOM PENSION AND PROVIDENT FUND (“the first respondent”) 
AND ESKOM HOLDINGS LIMITED (“the second respondent”) 

 
1. Introduction 
 
[1.1]  The complaint concerns the failure of the first respondent to allow the 

complainant to transfer the full amount of his withdrawal benefit from the 
first respondent  to another fund of his choice following his resignation in 
2001.  

 
[1.2] The complaint was received by this office on 20 July 2005. A letter 

acknowledging receipt thereof was sent to the complainant on 19 
September 2005. On the same date letters were dispatched to the 
respondents giving them until 10 October 2005 to file their responses to 
the complaint. Responses were received from the first respondent on 29 
September 2005 and from the second respondent on 22 December 2006. 
These responses were forwarded to the complainant on 19 October 2005 
and 17 January 2007 respectively. This office received the complainant’s 
replies on 9 November 2005 and 25 April 2006. 

 
[1.3] Having considered the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
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pertinent to the issues raised herein shall be repeated. The determination 
and reasons therefor appear below. 

 
2. Factual Background 
 
[2.1] The complainant was employed by the second respondent from November 

1997 until he resigned on 31 November 2001. The complainant became a 
member of the first respondent by virtue of his employment with the 
second respondent.  

 
[2.2] Upon his resignation, the complainant became entitled to receive a 

withdrawal benefit from the first respondent. However, the complainant 
elected to defer his withdrawal benefit in a deferred scheme in the first 
respondent on 9 November 2001. 

 
3. Complaint 
 
[3.1] The complaint is that the first respondent refused to allow the complainant 

to transfer his withdrawal benefit to another fund of his choice on the 
grounds that its rules did not allow a transfer of his benefit to another fund. 
The complainant contends that he is entitled to transfer his withdrawal 
benefit to another fund in terms of the Pension Funds Second Amendment 
Bill (“the Bill”) which allows such transfers. He submitted that he made 
some enquiries with the first respondent regarding the transfer of his 
benefit following the enactment of the Bill but he was informed that he will 
not be able to transfer his benefit to another fund without forfeiting a huge 
amount from his benefit. The complainant alleges that this contravenes his 
constitutional rights, presumably of freedom of association. 

 
[3.2] Further, the complainant submitted that he wish to transfer his benefit to 

another fund because he believe that his money is not properly managed 
or invested in the first respondent as its returns are low. He further alleges 
that the first respondent’s returns amounted to only 10% in 2004. 
Therefore, the complainant requests this tribunal to direct the first 
respondent to allow him to transfer the whole amount of his benefit to a 
fund of his choice. 

 
4. Responses 

 
    First respondent’s response 
 
[4.1] The first respondent confirmed that the complainant resigned from the 

services of the second respondent and that his last day in service was on 
31 November 2001. It submitted that the first respondent’s rules did not 
make provision for the transfer of his withdrawal benefit to another fund at 
the time of his resignation. It referred to Rule 30 in the first respondent’s 
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rules which regulated the payment of withdrawal benefits at the time when 
the complainant resigned. It reads as follows: 

 
“(1)  Subject to the provision of subsection (2), if a MEMBER resigns voluntarily 

from the SERVICE before attaining the PENSIONABLE AGE, or leaves the 
SERVICE for any reason other than those detailed elsewhere in these rules 
he shall, subject to the provisions of rule 41, be entitled to a benefit equal to 
the amount of his ACCUMULATED contributions, provided that if he became 
a MEMBER on or after 1 June 1970, the benefit shall be paid six months 
after the date of leaving the SERVICE. The BOARD may, in their absolute 
discretion, pay the benefit within a shorter period. 

 
(2)  If a MEMBER becomes entitled to a benefit in terms of this rule, he may elect 

instead that the BOARD shall pay to him an amount not exceeding the 
amount which can be taken as a tax-free withdrawal benefit in terms of the 
Income Tax Act, and that the excess of the actuarial value in respect of his 
SERVICE, as determined by the ACTUARY, over the amount so paid be 
deemed to be a voluntary contribution made by him on the date of leaving 
the SERVICE.”  

 

[4.2] It further submitted that the complainant elected to leave his benefit in the 
first respondent in terms of Rule 30(2). As a result, the complainant’s 
benefit became a voluntary contribution in a deferred scheme governed by 
Rule 18(7) of the first respondent’s rules. Further, it referred to the 
provisions of Rule 18(7) which regulate the payment of deferred benefits. 
It reads as follows:  

 
“A former MEMBER who has made an election in terms of rule 28, 29 or 30 
and who has attained the age of 55 years may elect to receive in cash not 
more than one-third of the amount of the voluntary contributions accumulated 
with interest and bonus in terms of subsection (2) mutatis mutandis. The 
balance shall be utilized to provide him with a PENSION on conditions 
determined by the BOARD on the advice of the ACTUARY. If he dies before 
such amount has been utilize, it shall be used by the BOARD, to provide 
benefits for his dependants subject to the provisions of section 37C of the 
ACT.”  

 

[4.3] It submitted further that it is clear from the provisions of Rule18(7) that the 
earliest age that a deferred member can access his funds in the deferred 
scheme is age 55. It submitted that there is no provision in the above rule 
that allows for a member to transfer his deferred benefit to a fund of his 
choice. Further, it submitted that the complainant signed an application 
form for withdrawal in terms of which he stated that his choice in this 
regard is irrevocable.  

 
[4.4] Moreover, it submitted that the first respondent’s rules are binding on the 

fund, its members and any persons claiming a benefit in terms of the rules 
of the fund in terms of section 13 of the Act. The payment of any pension 
benefit, including the deferred benefit, is regulated by the rules of the fund. 
Therefore, it submitted that in terms of Rule 30 read together with Rule 
18(7), a deferred benefit cannot be transferred and can only be paid to a 
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member who attains the earliest age of 55 years.  
 
[4.5] With regards to the complainant’s dissatisfaction with the investment 

returns in the first respondent, it submitted that interest is credited to the 
complainant’s benefit on a monthly basis depending on the investment 
performance of the fund. It further submitted that this interest is reviewed 
on a quarterly basis. Further, it submitted that there has been a steady 
increase in the quarterly rate of interest that has been declared since the 
10% the complainant referred to in his complaint. It further submitted that 
the complainant’s benefit amounted to R89 753.23 as at 1 December 2001 
and he earned interest in the amount of R25 369.85 at the end of August 
2005.  

 
5. Second respondent’s response 
 
[5.1] The second respondent confirmed that the complainant elected to defer 

his pension to the first respondent on 9 November 2001 following his 
resignation. It submitted that the complainant signed a form entitled 
“Application for Withdrawal and/ or Deferment of Benefits” in this regard.   

 
6. Determination and reasons therefor 
 

 [6.1] The issue that needs to be determined is whether the first respondent is 

justified in refusing to allow the complainant to transfer his withdrawal 

benefit to another fund of his choice.   

 

 [6.2] It is common cause that the rules of a fund are paramount and binding on 

all parties (see Tek Corporation Provident Fund and Others v Lorentz 

1999 (4) SA 884 (SCA) at 894-B-C and section 13 of the Act). Therefore, 

in order for the complainant to transfer his withdrawal benefit to another 

fund, the fund’s rules must allow or authorise such a transfer.  

 

 [6.3] It is common cause that following the complainant’s resignation he elected 

to defer his withdrawal benefit in the first respondent in terms of Rule 30(2) 

of the first respondent’s rules. The complainant further completed an 

application form for withdrawal and deferment of benefits on 9 November 

2001 in which he irrevocably elected to preserve his full withdrawal benefit 

in the first respondent. The relevant portion in the application form that the 

complainant completed read as follows:  

 

 “I hereby irrevocably (unchangeable option) elect that the full actuarial value 

of my interest in the Fund be preserved to my credit in terms of the Rules of 

the Fund. Benefits payable earliest age 55 years, but latest age 65 years.”  
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[6.4]  Thus, the complainant’s deferred benefit became payable in terms of Rule 

18(7) of the first respondent’s rules, which read as follows:  

 

 “A former MEMBER who has made an election in terms of rule 28, 29 or 30 

and who has attained the age of 55 years may elect to receive in cash not 

more than one-third of the amount of the voluntary contributions accumulated 

with interest and bonus in terms of subsection (2) mutatis mutandis. The 

balance shall be utilized to provide him with a PENSION on conditions 

determined by the BOARD on the advice of the ACTUARY. If he dies before 

such amount has been utilized, it shall be used by the BOARD, to provide 

benefits for his dependants subject to the provisions of section 37C of the 

ACT.”  

 

[6.5] The complainant submitted that he want to transfer the full amount of his 

withdrawal benefit to another fund of his choice. However, it is evident 

from the provisions of Rule 18(7) that he may only access his deferred 

benefit once he attain the age of 55. Further, the complainant can only 

receive an amount not exceeding one-third of his accumulated amount of 

his voluntary contributions with interest and bonus. The balance is 

therefore used to provide him with a pension. Accordingly, the complainant 

is not entitled to transfer the full amount of his withdrawal benefit in terms 

of Rule 18(7) read together with Rule 30 of the first respondent’s rules. It 

follows that the first respondent acted properly in terms of its rules when it 

failed to allow the complainant to transfer his withdrawal benefit to another 

fund.  

 

 [6.6] Further, the complainant alleges that he want to transfer his benefit to 

another fund because his money is not being properly managed and 

invested in the first respondent as its returns are low. However, the first 

respondent submitted that interest is credited to the complainant’s benefit 

on a monthly basis depending on the investment performance of the first 

respondent. Further, it submitted that there was a steady increase in the 

quarterly rate of interest that was declared since 10% the complainant 

referred to in his complaint. In any event, the complainant did not submit 

anything which indicates that he suffered a loss on the basis of the 

investment return of the first respondent. Moreover, the complainant 

advanced no case regarding his allegation that his pension is being 

managed poorly. 

 

 [6.7]  In the result, the complaint cannot succeed. 
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DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
Yours faithfully 
 
 
 

      
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


