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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – OK MOGOKONYANE (“the 
complainant”) v AMPLATS GROUP PROVIDENT FUND (“the first 
respondent”) AND RUSTENBURG PLATINUM MINES (“the second 
respondent”) 

 
1. Introduction 
 
[1.1]  The complaint concerns the failure of the first respondent to pay the 

complainant’s 50% pension interest in terms of a divorce order that was 
granted between her and her former husband, Mr PG Mogokonyane on 20 
March 2001. 

 
[1.2] The complaint was received by this office on 30 May 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 26 June 
2006. On the same date letters were dispatched to the respondents giving 
them until 17 July 2006 to file their responses to the complaint. A response 
was received from Mr M De Klerk, the principal officer of the first 
respondent, on behalf of the respondents on 27 July 2006. This response 
was forwarded to the complainant on 1 September 2006 and her further 
submissions were sought by 18 September 2006, in the event that she 
wished to make any. The complainant omitted to file any further 
submissions.  
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[1.3] Having considered the submissions before this tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts are 
well known to the parties, only those facts that are pertinent to the issues 
raised herein shall be repeated. The determination and reasons therefor 
appear below. 

 
2. Factual Background 
 
[2.1] The complainant is the former wife of Mr PG Mogokonyane who was 

employed by the second respondent until he took a voluntary 
retrenchment in February 2005. Mr PG Mogokonyane was a member of 
the first respondent by virtue of his employment until he withdrew from the 
first respondent. Upon his withdrawal, Mr Mogokonyane claimed payment 
of his withdrawal benefit. The first respondent paid him an amount of R32 
580.29 as a withdrawal benefit on 29 March 2005. The first respondent 
later became aware that there was a divorce order in terms of which the 
complainant was entitled to 50% of Mr Mogokonyane’s pension interest.  

 
3. Complaint 
 
[3.1] The complaint is that the first respondent failed to pay the complainant a 

pension interest from Mr Mogokonyane’s benefit following his 
retrenchment in 2005.  The complainant contends that she is entitled to 
50% of Mr Mogokonyane’s pension interest in terms of a divorce order that 
was issued on 20 March 2001. The complainant submitted that the divorce 
order stated that Mr Mogokonyane’s pension interest should be endorsed 
by the administrator of his fund to the effect that she should receive 50% 
of his pension interests.  

 
[3.2] Further, the complainant submitted that the first respondent failed to 

furnish her with information about the pension benefits of Mr 
Mogokonyane. The complainant, therefore, requested this Tribunal to 
order the first respondent to provide her with information relating to Mr 
Mogokonyane’s pension benefits. 

 
4. Response 
 
[4.1] Mr M De Klerk, the principal officer of the first respondent, filed a response 

on behalf of the respondents. He confirmed that Mr Mogokonyane took a 
voluntary retrenchment package in 2005 and subsequently withdrew from 
the first respondent. He submitted that the first respondent paid him an 
amount of R32 580.29 on 29 March 2005 as a withdrawal benefit. He 
indicated that the first respondent was not informed about the divorce 
order in respect of Mr Mogokonyane’s pension interest before it paid out 
the benefit. He submitted that the letters from the Community Law Centre 
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dated 25 May 2005 and 21 September 2005 were received after Mr 
Mogokonyane had claimed his benefit. He further submitted that the letter 
were mere requests for information and not a demand for payment from 
the first respondent. 

 
[4.2] Further, he submitted that the divorce order furnished by the complainant 

would not have been binding on the first respondent. He referred to 
section 37A of the Act which protects retirement benefits against 
member’s creditors. However, he pointed out that the Divorce Amendment 
Act 7 of 1989 creates an exception to this section. He argued that in terms 
of the Divorce Amendment Act 7 of 1989, a pension interest may be paid 
to a non-member spouse when any benefit accrues to the member spouse 
if there is a valid divorce order, endorsed against a fund.  

 
[4.3] He further referred to the definition of “pension interest” in section 1(1) of 

the Divorce Act, as amended by section 1 of the 1989 Act, which reads as 
follows: 

 
“Pension interest” is defined (in relation to a party to a divorce action who is a  

member of a pension fund-excluding a retirement annuity fund), as the benefits to 
which that party would have been entitled to in terms of the rules of that fund if 
his or her membership of the fund would have been terminated on the date of 
divorce on account of his or her resignation from his or her office.”   

 
[4.4] Mr De Klerk also referred to a decision of the Supreme Court of Appeal in 

Old Mutual Life Assurance Company (SA) Limited and Another v 
Swemmer [2004] 4 BPLR 5581 (SCA) at paragraph 19, which reads as 
follows: 

 
“right or interest which the member spouse may have in respect of pension 

benefits which have not yet accrued, is not to be regarded as an asset in the 
estate of such member spouse in determining the patrimonial benefits to which 
the parties to the divorce action may be entitled.”  

 

[4.5] Further, he pointed out that the above case emphasized the need to 
formulate divorce orders carefully to ensure that they comply with the 
requirements of the Divorce Act. He submitted that the court should order 
the fund to pay such part of the pension interest to the non-member 
spouse when the benefit accrues and that it should not merely assign 
benefits to a non-member spouse. 

 
[4.6] He submitted that the divorce order submitted by the complainant is not 

valid and binding as it does not state the correct name of the fund 
concerned and it does not order the fund to pay the pension interest 
directly to the non-member spouse when the benefit accrues. He 
submitted that the order states that the administrator must pay the non-
member when payment accrues to the member. Therefore, he pointed out 
that the first respondent is not bound by the divorce order as it is not 
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properly identified in the divorce order. Further, he argued that the first 
respondent was not put in a position to endorse its records in respect of 
the complainant’s pension interest as it was not furnished with the divorce 
order. 

 
[4.7] Moreover, he submitted that even if the divorce order was valid, the first 

respondent was not put in a position to comply with the order. He pointed 
out that the complainant has the option of instituting legal action against 
Mr Mogokonyane directly if she believes that she has sufficient legal 
grounds to pursue the matter. 

 
5. Determination and reasons therefor 
 

[5.1]  Section 37A(1) of the Act provides that pension benefits and rights may 

not be transferred, ceded, reduced or subject to attachment. It reads as 

follows: 

 

 “Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No. 58 

of 1962), and the Maintenance Act, 1998, no benefit provided for in the rules of a 

registered fund (including an annuity purchased or to be purchased by the said 

fund from an insurer for a member), or right to such benefit, or right in respect of 

contributions made by or on behalf of a member, shall, notwithstanding anything 

to the contrary contained in the rules of such a fund, be capable of being 

reduced, transferred, otherwise ceded, or of being pledged or hypothecated, or 

be liable to be attached or subjected to any form of execution under a judgment 

or order of a court of law…and in the event of the member or beneficiary 

concerned attempting to transfer or otherwise cede, or to pledge or hypothecate, 

such benefit or right, the fund concerned may withhold or suspend payment 

thereof: Provided that the fund may pay any such benefit or any benefit in 

pursuance of such contributions, or part thereof, to any one or more of the 

dependants of the member or beneficiary or to a guardian or trustee for the 

benefit of such dependant or dependants during such period as it may 

determine.”  

 

[5.2]  Since the enactment of the Divorce Amendment Act 7 of 1989, section 

37A of the Act must, in the context of divorce proceedings, be read 

together with section 7(7) and (8) of the Divorce Act. Section 7(7) and (8) 

reads as follows: 

 

“(7) (a)  In the determination of the patrimonial benefits to which the parties to 

any divorce action may be entitled, the pension interest of a party shall, 

subject to paragraphs (b) and (c), be deemed to be part of his assets. 

 

(b) The amount so deemed to be part of a party’s assets, shall be reduced 
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by any amount of his pension interest which, by virtue of paragraph (a), 

in a previous divorce- 

    

(i) was paid over or awarded to another party; or 

(ii) for the purposes of an agreement contemplated in subsection 

(1), was accounted in favour of another party. 

 

(c) Paragraph (a) shall not apply to a divorce action in respect of a marriage  

out of community of property entered into on or after 1 November 1984 

in terms of an antenuptial contract by which community of property, 

community of profit and loss and the accrual system are excluded. 

 

(8) Notwithstanding the provisions of any other law or of the rules of any pension   

fund- 

(a)  the court granting a decree of divorce in respect of a member of such a 

fund, may make an order that- 

    

                                      (i)  any part of the pension interest of that member which, by virtue of 

subsection (7), is due or assigned to the other party to the divorce 

action concerned, shall be paid by that fund to that other party when 

any pension benefits accrue in respect of that member; 

 

                                      (ii)   an endorsement be made in the records of that fund that that part of 

the pension interest concerned is so payable to that other party; 

 

                                (b)  any law which applies in relation to the reduction, assignment, transfer, 

cession, pledge, hypothecation or attachment of the pension benefits, or 

any right in respect thereof, in that fund, shall apply mutatis mutandis 

with regard to the right of that other party in respect of that part of the 

pension interest concerned.”  

 

[5.3]  “Pension interest” is defined in section 1 of the Divorce Act as follows: 

 

   “Pension interest”, in relation to a party to a divorce action who- 

 

      (a) is a member of a pension fund (excluding a retirement annuity fund), means 

the benefits to which that party as such a member would have been entitled 

in terms of the rules of that fund if his membership of the fund would have 

been terminated on the date of the divorce on account of his resignation from 

his office;  

 

                         (b)  … .”  
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[5.4]  Section 7(7) and (8) of the Divorce Act clearly create an exception to the 

general statutory prohibition set out in section 37A(1) of the Act. In terms 

of the section, pension interest of a party to a divorce action is regarded as 

forming part of his assets for purposes of determining the parties’ 

patrimonial benefits. Therefore, a divorce court is allowed to transfer a 

portion of a member spouse’s notional withdrawal benefit to the non-

member spouse when the pension fund member’s actual benefit becomes 

due and payable. 

 

[5.5]  Thus, any divorce order purporting to be made in terms of section 7(7) and 

(8) of the Divorce Act must strictly meet the express and implied 

requirements thereof without being open to varying interpretations. If a 

divorce order does not comply with the requirements of section 7(7) and 

(8), a fund cannot effect an endorsement for, and/or make a payment to 

the other party (non-member spouse). Any deduction from a benefit 

accruing to the member spouse in a situation where the requirements of 

section 7(7) and (8) were not complied with will be a reduction in 

contravention of section 37A(1) of the Act.  

 

[5.6]  The importance of the wording of such orders was recognized by the 

Supreme Court of Appeal in Old Mutual Life Assurance Co (SA) Ltd and 

Another v Swemmer [2004] (5) SA 373 (SCA) at paragraph 26, which 

reads as follows: 

 

 “This case cogently illustrates the importance of deeds of settlement and divorce 

orders relating to pension interests being formulated very carefully indeed in 

order to ensure that they fall within the ambit of subsections 7(7) and (8) of the 

Act. If this is done, then all that would be required of the pension fund in question 

is to perform administrative functions to give effect to the order, without the rights 

of the fund or the relationship between the fund and the member spouse being 

affected in any way, and it would not be necessary to join the fund as a party to 

the divorce proceedings. As presently formulated, however, the relevant 

provisions of the divorce order clearly fall well outside the ambit of the relevant 

sections of the Divorce Act.”  

 

[5.7]  This Tribunal has also held in a number of determinations that a pension 

fund cannot be expected to act on a divorce order clause that is vague 

and incapable of enforcement (see Griffin v Central Retirement Annuity 

Fund [2004] 5 BPLR 5700 (PFA) at paragraph 12.  

 

[5.8]  In terms of section 7(7) and (8) of the Divorce Act, a valid divorce order 
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must identify the relevant pension fund concerned in the order. A blanket 

reference to “pension interest” does not provide adequate certainty to bind 

any pension fund of which the party concerned might be a member. In 

casu, it is clear that the divorce order does not state the name of the first 

respondent. In this respect it is similar to the divorce order that formed the 

subject matter of the determination in A Kleynhans v Municipal Gratuity 

Fund PFA/GA/3433/01/NJ (unreported), where it was decided by this 

Tribunal that the divorce order incorporating the pension clause was 

vague and incapable of execution.  

 

[5.9]  Further, the first respondent was not placed in position to endorse its 

records regarding the complainant’s pension interest as required by the 

Divorce Act. It is clear that the first respondent was not notified of the 

divorce order and as a consequence, it could not endorse its records in 

order to pay the complainant her portion of Mr Mogokonyane’s pension 

interest. It was the duty of the complainant and/or her former husband to 

inform the first respondent of the divorce order. It follows that the first 

respondent cannot be faulted for paying the whole amount of the 

withdrawal benefit to Mr Mogokonyane as it was not notified of the divorce 

order and it was not identified in the order. Thus, the complainant does not 

have any recourse against the first respondent in this regard (see Taljaard 

v Haggie Pension Fund and Others [2004] 9 BPLR 6099 (PFA) at 

paragraphs 20-23). 

 

[5.10] In the circumstances the complainant may take urgent steps to safeguard 

her rights. Such steps may include approaching the High Court with an 

application to vary or rectify the divorce order previously granted, as was 

recently permitted in Chiloane v Chiloane [2007] JOL 20607 (T). 

Alternatively the complainant may institute legal action directly against her 

former husband for payment of what is due to her.  

 

[5.11] The complainant also submitted that the first respondent failed to provide 

her with information relating to her former husband’s withdrawal benefit. It 

is trite law that a fund has a fiduciary duty to its members, pensioners and 

beneficiaries, which arises out of the common law as well as the statutory 

provisions contained in sections 7C and 7D of the Act and section 2 of the 

Financial Institutions (Investment of Funds) Act 39 of 1984. Thus, it would 

be fair and reasonable to oblige pension funds, in fulfilling their duty of 

good faith, to disclose to their members, pensioners and beneficiaries, 

such information as is reasonably required by those persons for the 

exercise or protection of any right. The failure or refusal to do so without 

appropriate justification, will amount to an improper exercise of the fund’s 
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powers and maladministration by the board of management (see Noordien 

v Metal Industries Provident Fund [2002] 3 BPLR 3236 (PFA) at paragraph 

14).  

 

[5.12] Although the divorce order cannot be enforced against the first 

respondent, the complainant certainly has an antecedent right, namely the 

right to share in her former husband’s pension benefits. Had the first 

respondent been placed in a position to endorse its records as required, 

the complainant’s right would have been adequately protected. However, 

this protection was lost to her and she might seek other means to exercise 

her right, which may necessitate details of payment made to her former 

husband. Therefore, the complainant reasonably requires information 

regarding her former husband’s pension benefit in order to protect her 

rights. The first respondent failed to provide any justification for its failure 

to provide the complainant with the information she sought.  
 

6. RELIEF 
 
[6.1]  In the result, the order of this Tribunal is as follows: 
 

[6.1.1] The first respondent is directed to disclose to the complainant within 
3 weeks of date of this determination, details of the withdrawal 
benefit that was paid to her former husband, Mr Mogokonyane on 
29 March 2005. 

 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 
 

 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
 


