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                                                   Please quote our reference: PFA/MP/9846/2006/VPM 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT NO. 24 OF 1956 (“THE ACT”): M MASEKO (“the complainant”) v 
TERBLANCHE TRANSPORT PROVIDENT FUND (“first respondent”) , 
MOMENTUM (“second respondent”) and TERBLANCHE TRANSPORT (“third 
respondent”)  

 
1. Introduction 
 

1.1   This complaint concerns the alleged failure of Terblanche Transport (“the 
employer”) to pay employee contributions as well as employer contributions 
over to the first respondent,  

 
1.2    The complaint was initially received by this office on 28 July 2006. A letter 

acknowledging receipt thereof was then sent to the complainant on 21 
August 2006. On the same day, a letter was dispatched from the office to 
the second respondent informing them about the complaint and giving them 
until 20 September 2006 to respond to the complaint. A response was 
received from the second respondent on 09 November 2006. A letter was 
sent from the office to the employer and dated 12 February 2007 informing 
them about the complaint and giving them until 12 March to respond to the 
complaint. A second letter was sent from the office to the employer 
informing them about the complaint and giving them until 16 April 2007 to 
respond to the complaint.  

 
1.3    On 17 September 2007, the employer was joined as a third respondent in 

the matter. The third respondent has not submitted any response to the 
complaint. 
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1.4      After considering all the relevant submissions, it is considered unnecessary 
hold a hearing in this matter. The determination and reasons thereof follow 
below.  

 
2. Factual Background 
 

2.1   The complainant is a member and a trustee of the first respondent. The 
complainant provides that the third respondent has made deductions from 
the wages of the members belonging to the first respondent. These 
employees’ contributions along with the employer’s contributions must be 
paid over to the second respondent within a period of seven days after the 
end of the month which the deductions were made. Numerous discussions 
were held where the third respondent undertook to pay these contributions 
over to the second respondent. The outstanding amount as of 31 May 2006 
amounts to R721, 593.00 inclusive of member’s contributions and also 
R119, 374.00 of premium due in respect of disability benefits.    

 
2.2     Despite the undertaking by the third respondent to pay the contributions 

over to the second respondent, no payment of member’s contributions or 
employers contributions have been paid over to the second respondent 
since February 2006. Member’s contributions are presently still deducted 
from the member’s wages but are not being paid over to the second 
respondent. 

 
3. Complaint 
 

3.1 The complainant provides that the third respondent has not fulfilled his 
duties in terms of the rules of the fund. 

 
4   The response 
 

4.1   The second respondent took over the business of Sage Life on 1 August 
2005. The third respondent contributes to a pension fund which is currently 
being administered by the second respondent.   

 
4.2   When the employer failed to pay over the contributions to the first 

respondent, it was reported to the office of the Registrar of Pension Funds 
by Sage Life and an arrangement for repayment of the arrears was entered 
into. The employer was R320, 603 in arrears, plus another R145, 596 on 
the pension fund, a total of R466, 199.00. The employer then decided to 
restructure the business which resulted in a lot of retrenchments of certain 
employees. Although the arrear contributions initially caused a delay in the 
payment of these members’ withdrawal benefits, the third respondent paid 
all contributions in respect of these members during the first half of 2006, 
and they have now been paid their full withdrawal benefits. 

 
4.3    During the period of 17 months from April 2005 to August 2006, the second 
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respondent had received 12 payments from the third respondent amounting 
to R49, 700.00 to R200, 000.00 respectively. The total amount in arrears on 
both the first respondent and the pension fund was R622, 612 as at 31 July 
2006 indicating that the arrears have increased by R156, 413 since March 
2005. 

 
4.4 The third respondent has been warned about the legal implications of not 

making regular payments after deducting the member’s contribution from 
their salaries. The second respondent’s administration staff as well as the 
broker serving as an intermediary between the third respondent and the 
second respondent is in regular contact with the third respondent in an 
effort to obtain a settlement of the arrears in addition to the regular monthly 
contribution payments of approximately R93, 000 on both funds.  

 
4.5    The second respondent provides that the payment of contributions is the 

duty of the third respondent and neither the first and second respondent can 
be held responsible for the third respondent’s failure. 

 
5 Determination and reasons thereof 

 
5.1 According to the submissions made to the office, the third respondent   

made several deductions to the employee’s salaries. It is clear from the 
evidence submitted that the third respondent failed to pay over these 
deductions along with employer’s contribution over to the second 
respondent. It is also clear that the third respondent failed to pay over these 
contributions to the second respondent on time. 

 
5.2 The third respondent’s conduct is in contravention with section 13A of the 

Act and is a punishable offence in terms of section 37 of the Act. See 
Sifumba NP v Chitibunga Funeral Pension Fund 010807 “unreported”. 
Section 13A of the Act provide that the employer of any member of a 
registered fund shall pay the following to the fund: 

 
“(a)   any contribution which, in terms of the rules of the fund, is to be deducted 

from 
         the member’s remuneration; and 
 
 (b)    any contribution for which the employer  is liable in terms of those rules.” 

 
5.3 Section 13A (3) (a) (i) of the Act further states that such contribution must 

be paid directly into the fund’s account, section 13A (3) (a) (ii) states that 
the contributions must be paid directly to the fund in such a manner as to 
have the fund receive the contribution not later than seven days after the 
end of that month for which such contribution is payable.  

 
5.4 In this case it is clear that the third respondent did not pay over all the 

employees as well as employer’s contributions over to the second 
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respondent. The second respondent has reported the conduct of the third 
respondent to the Registrar of pension funds and further advised the third 
respondent about the legal implications of not paying the arrear 
contributions over to it. The second respondent has fulfilled its duty by 
reporting this conduct to the registrar of pension funds. The third 
respondent is blameworthy in this regard.  

 
5.5 According to section 13A of the Act, the third respondent’s failure to pay 

over the contribution to the second respondent constitutes a criminal 
offence, and for that reason this matter will be transferred to the National 
Director of Public Prosecution for a criminal prosecution.  

 
 
SIGNED AT JOHANNESBURG ON THIS     DAY OF              2008. 
  
Yours faithfully  
 
 
 
 
 
_______________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


