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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”): MJ THOMAS (“the complainant”) v SOUTH 
AFRICAN RETIREMENT ANNUITY FUND (“the first respondent”) / OLD 
MUTUAL LIFE ASSURANCE COMPANY (SOUTH AFRICA) LIMITED (“Old 
Mutual” or “the administrator”) (“the second respondent”)  
 
 
1.  Introduction 
 
1.1 This complaint concerns the calculation of the pension interest the 

complainant received from the first respondent pursuant to a decree of 
divorce, and the fact that the complainant was not informed when her ex-
husband made the policy paid-up. The complaint was received by this 
office on 9 January 2006. On 17 January 2006 a letter was dispatched to 
the first respondent requesting it to file a response to the complaint by no 
later than 7 February 2006. The response was received on 29 March 
2006. The first respondent also copied the complainant with the response. 
A reply was received from the complainant on 29 March 2006.  

 
1.2 After considering the written submissions it is considered unnecessary to 

 hold a hearing in this matter. 
 
2. Complaint 
 
2.1 The complainant was married to Mr AC Thomas. During the subsistence 

of the marriage the complainant’s ex-husband was a member of the first 
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respondent. On 2 March 2001 the marriage was dissolved in terms of a 
divorce order handed down by the Southern Divorce Court of Cape Town. 
The complainant states that according to the divorce order she was 
entitled to receive 50% of her ex-husband’s pension interest in the first 
respondent, calculated as at the date of divorce, when such benefit 
accrued to her ex-husband. The complainant’s ex-husband made the 
underlying policy paid-up shortly after the date of divorce. The complainant 
was not informed by the first respondent of the above alteration. Instead 
the complainant discovered it by accident in June 2002 when she 
contacted Old Mutual telephonically in order to enquire why she had not 
received any updated correspondence. The complainant alleges that this 
has caused her a substantial loss in benefits.  

 
 
2.2  On 13 August 2002 the complainant received a telefax from the first 

respondent advising her that she is entitled to 50% of her ex-husband’s 
pensionable interest which amounted to R22 742.70. The complainant has 
requested a detailed calculation of how this amount was reached, since 
she believes it is incorrect, and far less than the benefit that she expected. 
To date she has not received this calculation despite numerous letters and 
telephone requests sent to the first respondent.   

 
[2] The complainant is also aggrieved by the misinterpretation of the terms of 

the court order by the first respondent by stating that she is entitled to 50% 
of pensionable interest while the court order refers to a pension interest. 
The complainant states that these terms have two entirely different 
meaning. She further contends that “pensionable interest” means only the 
interest on the pension, whereas “pension interest” means the entire 
pension investment. She therefore believes that she is entitled to a greater 
benefit than the benefit that was paid to her. The principal issues 
constituting her  complaint can consequently be summarized as follows: 

 
2.1 Manner of calculation of your entitlement; 
 
2.2 Reference to “pensionable interest” as opposed to “pension 
 interest”. 
 

 2.3 Failure of the first respondent to notify the complainant when her  
  ex-husband made the underlying policy paid-up. 
 
 
3. Response 
 
3.1 The first respondent states that the maximum amount to which she is 

entitled to in terms of the divorce agreement was “pension interest” as 
defined in section 1 of the Divorce Act 70 of 1979. It states further that 
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“pension interest” means contributions up to the date of divorce which, in 
this case, is 2 March 2001, together with simple annual interest up to the 
above date. The first respondent states that her ex-husband’s membership 
commenced on 1 August 1989 and the last contribution was received on 
31 May 2001. The first respondent advises that the total contributions 
received amounted to R24 580.00 and simple interest thereon amounted 
to R20 905.41. Therefore the fund value as at 1 March 2001 was R45 
485.41 The first respondent has attached a comprehensive breakdown of 
the calculation of the complainant’s pension interest. It explains that the nil 
entries on the spreadsheet represent the months in which contributions 
were not paid. 

 
3.2 The first respondent states that the complainant does not own 50% of the 

underlying policy but only 50% of the pension interest as at the date of 
divorce. The Complainant’s ex-husband is the owner of the underlying 
policy and the decision rests upon him whether he wants to effect any 
changes to it. It states that the complainant’s value is determined at the 
date of divorce. For this reason any amendments made to the underlying 
policy after the date of divorce do not affect her pension interest. The first 
respondent contends that it was therefore in the complainant’s favour that 
her ex-husband requested an early retirement since the amount she is 
entitled to claim was determined as at the date of divorce, and would not 
have increased.  Any subsequent growth belonged to the complainant’s 
ex-husband. 

 
3.3 The first respondent confirms that an amount of R22 742.71 which is 50% 

of the respondent value was transferred to the complainant’s bank account 
on 11 April 2003. In an e-mail dated 26 March 2006 (attached to the 
respondent’s response) it advises that it calculated late payment interest 
for the delay in payment of the complainant’s pension interest. Such 
interest was calculated from 1 May 2002 to 11 April 2003. It  confirms that 
the late payment interest amounted to R1 531.37. It contends that in terms 
of its agreement with South African Revenue Services the late payment 
interest is calculated at a rate earned by Old Mutual after the deduction of 
tax. It states that this amount will be transferred electronically into the 
complainant’s bank account on confirmation of her bank details.  

 
 
4.  Determination and reasons therefore 
 
Time barring 
 
4.1  Section 30I of the Pension Funds Act imposes certain time limits with 

regard to the lodging of complaints before the Adjudicator and states as 
follows: 

 
“(1) The Adjudicator shall not investigate a complaint if the act or omission to 
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which it relates occurred more than three years before the date on which 
the complaint is received by him or her in writing.  

 
(2)   If the complainant was unaware of the occurrence of the act or omission  

 contemplated in subsection (1), the period of three years shall                           
 commence on the date on which the complainant became aware or               
 ought reasonably to have become aware of such occurrence, whichever  
 occurs first. 

 
 (3)  The Adjudicator may on good cause shown or of his or her own motion - 
 

   (a)  either before or after expiry of any period prescribed by this               
   Chapter, extend such period;  

 
  (b)  condone non compliance with any time limit prescribed by this  

   Chapter.” 
 
4.2 The date of accrual of the complainant’s pension interest was 1 May 2002. 
 The complaint was lodged on 9 January 2006. It ought to have been 
 lodged in May 2005. The complaint was therefore received almost seven 
 months out of time. 
 

4.3 There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced 

on this. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the Court 

said (at paragraph [11]): 

 
“Rules that limit the time within which litigation may be launched are common in 
our legal system as well as many others. Inordinate delays in litigation damage 
the interests of justice. They protract the disputes over the rights and obligations 
sought to be enforced, prolonging the uncertainly of all concerned about their 
affairs. Nor in the end is it always possible to adjudicate satisfactorily on cases 
that have gone stale. By then witnesses may no longer be available to testify. 
The memories of ones whose testimony can be obtained have faded and 
become unreliable. Documentary evidence may have disappeared. Such rules 
prevent procrastination and those harmful consequences of it. They serve a 
purpose to which no exception in principle can cogently be taken.” 

 

4.4 However, that the complaint has become time-barred in terms of section 
30I of the Act is not the end of the matter as I still have a discretion to 
extend the “three-year” time period or to condone non-compliance 
therewith. But you need to show cause to enable me to do that. 

 
4.5 The Supreme Court of Appeal (or Appellate Division as it was then known)  
 has pronounced upon the standard that must be met for condonation to be 

granted in circumstances like these. In Melane v Santam Insurance 
Company Limited 1962 (4) SA 531 (A) the court said (at 532B-E):   

 
“In deciding whether sufficient cause has been shown, the basic principle is that 

the Court has discretion, to be exercised judicially upon a consideration of all 
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facts, and in essence it is a matter of fairness to both sides. Among the facts 
usually  relevant is the degree of lateness, the explanation therefor, the prospects 
of success, and the importance of the case. Ordinarily these facts are 
interrelated: they are not individually decisive, for that would be a piecemeal 
approach incompatible with a true discretion, save of course that if there are no 
prospects of success there would be no point in granting condonation. Any 
attempt to formulate a rule of thumb would only serve to harden the arteries of 
what should be a flexible discretion. What is needed is an objective conspectus 
of all the facts. Thus a slight delay and a good explanation may help to 
compensate for prospects of success which are not strong. Or the importance of 
the issue and strong prospects of success may tend to compensate for a long 
delay. And the respondent’s interest in finality must not be overlooked.”  
 

4.6 It is, however, important that in determining whether to grant condonation 
 or otherwise we apply the test enunciated by the court in Melane (above) 
 to the relevant facts. 

 
 
Time lapse 
 
4.7 More than 3 years elapsed before the complainant lodged her complaint 

with this office, which, in my view, is not an extraordinary long delay. The 
complainant has provided no reasons for the delay, but the period of delay 
is minimal and there appears to be no prejudice suffered by the 
respondent.  

 
 

Prospects of success 

 

4.8  In making a decision whether to consider “pension interest” or 

“pensionable interest”, the Act makes it clear that the entitlement of a 

spouse is based on “pension interest” and not “pensionable interest”. 

Thus, in order to determine what “pension interest” amounts to, it is 

important to refer to the definition thereof in terms of the Divorce Act 70 of 

1979. In this regard, “pension interest” is defined in section 1 of the Act as 

follows: 

 
   “pension interest, in relation to a party to a divorce action who- 
 
    (a) …...; 
 
    (b)  is a member of a retirement annuity fund which was bona fide               

   established for the purpose of providing life annuities for the          
   members of the fund, and which is a pension fund, means the      
   total amount of the party’s contributions to the fund up to the        
   date of the divorce, together with a total amount of annual simple 
   interest on those contributions up to that date, calculated at the    
   same rate as the rate prescribed as at date by the Minister of       
   Justice in terms of section 1(2) of the Prescribed Rate of Interest 
   Act, 1975 (Act No.55 of 1975), for the purpose of the Act. ” 
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4.9  In terms of the definition there are two elements that must exist for 
pension interest to be calculated: 

 
  [16.1] total contribution as at date of divorce; 
 
  [16.2] simple interest on the contribution. 
  
Total amount of the party’s contribution to the first respondent up to date of 
divorce 
 
4.10  It is clear from the response received from the first respondent that the 

total amount of the complainant’s ex-husband’s contributions to the first 
respondent up to date of divorce was R24 580.00. In Van Der Berg v 
Oranje–Vrystaatse Gemeenskaplike Munispale Pensionfonds [2001] 3 
BPLR 1804 (PFA) the Adjudicator held that this definition unfortunately 
deals with actual contributions and not the full fund credit.  

 
Annual simple interest on contributions 
 
4.11  In terms of section 1 of the Divorce Act 70 of 1979 the annual simple 

interest is calculated at the rate of 15.5% as prescribed by the Minister of 
Justice in terms of the Prescribed Rate of Interest Act 55 of 1975. In this 
case, the total amount of contributions was R24 580.00 and the simple 
interest thereon amounted to R20 905.41. 

 
Failure of the first respondent to notify the complainant  when your ex-husband 
made the underlying policy paid-up. 
 
4.12  The complainant has made out no case to suggest that she has suffered 

any loss as a result of the first respondent’s failure to inform her that her 
ex-husband has made the underlying policy paid-up. Nor she has 
attempted to quantify her loss, if any.  

 
4.13  I am satisfied that the benefit was correctly calculated in terms of the 

prevailing legislation. However, the evidence suggests that there was a 
long delay before your pension interest was paid out by the first 
respondent. In this regard, the date of accrual of her pension interest was 
1 May 2002 and it was only paid on 11 April 2003, almost a year later. In 
my view, the delay by the first respondent in paying the complainant’s 
pension interest was unreasonable. It appears that subsequent to the 
lodging of this complaint, the first respondent offered to pay nominal 
interest of R1 531.37. The first respondent contends that this interest is 
calculated at a rate earned by Old Mutual after tax. It is clear that the 
interest was not calculated at the applicable legal rate which is 15.5%. In 
normal circumstances, I would not condone non-compliance with the time 
limit as prescribed in the Act where the amount in dispute is so negligible, 
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and where the prospects of the greater part of the complainant’s claim are 
poor. However, since the delay in lodging this complaint was minimal, and 
has caused the respondent no prejudice, and since I find the approach of 
the first respondent unacceptable, I hereby condone non-compliance with 
the time limit set out in section 30I of the Act.  

 
4.14 In the circumstances, the complainant is entitled to interest on the amount 

of R22 742.71 at 15.5% reckoned from 1 May 2002 to 11 April 2003. The 
complainant is further entitled to interest on the amount of interest 
calculated above, at 15.5% reckoned from 12 April 2003 to date of final 
payment. 

 
 
5. Relief 
 
5.1 In the result it is ordered as follows: 
  

5.1.1  The first respondent is ordered to pay the complainant interest on 
 the amount of R22 742.71 at 15.5% calculated from 1 May 2002 to 
 11 April 2003, within two weeks of the date of this determination. 
 
5.1.2  The first respondent is further ordered to pay interest on the amount 
 payable in paragraph [5.1.1] above at 15.5% calculated from 12 
 April 2003 to date of final payment, within two weeks of the  date 
 of this  determination. 

 
 
DATED AT CAPE TOWN ON THIS THE                  DAY OF                 2007. 
 
 
Yours faithfully 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


