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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

Please quote our ref: PFA/WE/5690/05/CN 
 

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): E ORTMAN v IRVIN & JOHNSON 
PROVIDENT FUND  
 
Introduction 
 
[1] This complaint relates to the payment of a retirement benefit by a fund 

while the member is still in receipt of a disability income benefit payable in 
terms of a separate disability income benefit insurance policy.   

  
[2] The complaint was received by this office on 4 October 2005, and a letter 

acknowledging receipt thereof was sent to you on 7 October 2005. On the 
same date a letter was dispatched to the respondent requesting it to 
submit a response by no later than 30 October 2005.  The response, 
dated 21 October 2005, was received on 28 October 2005, and was 
forwarded to you for a reply on 1 November 2005. No reply has been 
received from you.  

 
[3] After considering all the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter.  My determination and the 
reasons therefor are set out below.  

 
Factual background 
 
[4] You have been employed by Irvin & Johnson Limited (“the employer”) 

since July 1991, by virtue of which you are a member of the Irvin & 
Johnson Provident Fund (“the fund”).  In terms of the rules of the fund, the 
normal retirement age is 60 years. However, with regard to those 
members who joined the fund prior to 1 October 1999, the normal 
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retirement age is 63 years, provided that they have elected to retain the 
age o 63 years as their retirement age.  You elected to retain the age of 63 
years as your retirement age, and will reach that age on 4 April 2010. 

 
[5] With effect from April 2002, you commenced receiving a monthly income 

replacement disability benefit in terms of a separate disability income 
benefit insurance policy issued to the employer by Momentum Assurers 
Limited. The benefit in question is not payable from the fund or in terms of 
the rules of the fund. The payment of the benefit will cease upon either 
your death, your retirement in terms of the rules of the fund, your ceasing 
to be disabled, your failure to comply with treatment or your reaching the 
age of 63 years, which is the termination date in terms of the provisions of 
the policy. 

 
  
The complaint 
 
[6] You are aggrieved by the fund’s refusal to pay you a lump sum retirement 

benefit from the fund and are not prepared to wait until the termination 
date of the policy before receiving a retirement benefit from the fund. 

 
The response 
 
[7] In response, the fund states that since you have not yet reached the 

retirement age in terms of the rules of the fund, you are not yet entitled to 
receive a retirement benefit from the fund.  

 
[8] The fund further explains that although you were declared to be disabled 

in terms of the provisions of the policy, you did not qualify for an ill-health 
retirement benefit in terms of rule 5.2.3, as the board of trustees was not 
satisfied that you had become totally and permanently incapable of 
efficiently carrying out your duties.  

 
 
[9] It concedes that although you had reached the age of 55 years when you 

became disabled, and on the face of it qualified to receive an early 
retirement benefit in terms of rule 5.2.1, you had not given 3 months’ 
written notice to your employer and the trustees as is required in terms of 
that rule.   

 
[10] The fund concludes that you are not being prejudiced by not receiving a 

benefit from the fund in that while in receipt of the disability income benefit, 
you remain an active member of the fund and your retirement benefit 
continues to grow in the fund. It further submits that you continue to be 
covered for death and funeral benefits until your normal retirement age 
and that should you die your dependants will be entitled to receive a death 
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benefit from the fund.  According to the fund, you stand to gain 
substantially more, from a taxation and risk cover perspective, if you 
remain a member until your normal retirement date instead of opting for 
early retirement.   

 
Determination and reasons therefor 
 
[11] It is common cause that you have not reached normal retirement age in 

terms of the rules of the fund.  Thus you do not qualify for a retirement 
benefit in terms of rule 5.2.2. Furthermore, no medical evidence has been 
placed before the trustees to show that you have become totally and 
permanently incapable of efficiently carrying out your duties so as to entitle 
you to an ill-health retirement benefit in terms of rule 5.2.3.  

  
[12] You were already 55 years old in April 2002 when you were declared to be 

disabled in terms of the provisions of the policy.  Thus, provided that you 
had given the requisite notice to your employer and the trustees, you 
already qualified to go on early retirement in terms of rule 5.2.1.  There is 
nothing in the rule that precludes you from giving the requisite notice even 
at this point in time should you so wish.   Thus, you are entitled to opt for 
an early retirement benefit in terms of rule 5.2.1.   

 
[13] Rule 5.1.1 provides that the benefit that will become available to you will 

be an annuity or annuities of such amount as can be purchased by your 
fund credit at the date of your retirement.  The rule further provides that 
you may elect to commute part or the whole of such benefit for a lump 
sum.   

 
[14] While it is entirely up to you to opt for early retirement, there is merit in the 

fund’s submission that you stand to gain a lot more by waiting until the 
normal retirement date (in that, inter alia, the amount representing your 
fund credit will be smaller if you retire at this point in time than it will be if 
you wait until you reach the age of 63 years).   

 
[15] In the result, the order of this tribunal is the following: 
 

[15.1] It is hereby declared that the complainant is entitled to retire in 
terms of rule 5.2.1, subject to her giving the requisite notice.  

 
[15.2] In the event that the complainant has fulfilled all the requirements 

set out in rule 5.2.1, the fund shall afford her an opportunity to elect 
to commute the whole or part of the benefit payable in terms of rule 
5.1.1  for a lump sum.   

 
 
SIGNED IN CAPE TOWN ON THIS DAY OF  2007   
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Yours faithfully 
 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


