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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, 1956 (“the Act”): S D J NGOMANE (“the complainant”) (ESTATE LATE: 
C NGOMANE) v SANLAM EMPLOYEE BENEFITS (“the first respondent”)/ 
GENCOR PENSION FUND) (“the second respondent”)/RIETSPRUIT MINE 
SERVICES (PTY) LTD (“the third respondent”)/ (BILLITON PENSION FUND (“the 
fourth respondent”)   
 

[1] Introduction 
 

[1.1] the complaint concerns the alleged failure and/or delay by the first respondent 
who administrators the second respondent to pay a death benefit payable from 
the second respondent.  

  
[1.2] the complaint was received by this office on 5 November 2005 and a letter 

acknowledging receipt thereof was sent to you on 21 November 2005. On 21 
November 2005, letters were dispatched to the respondents giving them until 
15 December 2005, to file responses to the complaint. On 16 March 2006, the 
third respondent, the employer furnished its response.  

 
[1.3] For reasons that will become clear from the determination, the third 

respondent’s response was not forwarded to the complainant.   
 
[1.4] After considering the written submissions before me, it is considered 

unnecessary to hold a hearing in this matter. The determination and reasons 
therefore appear below.     

 
[2] The factual background     

 
[2.1] Mr C Ngomane (“the deceased”) was the complainant’s father and was 

employed by the third respondent from January 1981 until his death in March 
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1997. By virtue of his employment, the deceased became a member of the 
second respondent. Upon his death the second respondent became liable to 
pay his dependants and/or beneficiaries a death benefit. 

  
[3] The complaint     
 

[3.1] The complainant complains that the first respondent failed and/or delayed in 
making the payment or apportionment of the death benefit to the complainant 
and his siblings Nonhlanhla, Thabo, Thami and Walter who the complainant 
alleges are dependants of the deceased.   

 
[3.2] The complainant submits that after the death of the deceased, the third 

respondent duly submitted to the first respondent relevant documentation to 
facilitate the payment of the death benefit. However, the first respondent failed 
to apportion the benefits to the deceased’s dependants.    

 
[4] The third respondent’s response  
 

[4.1] Mr R P Hugo, the third respondent’s mine manager, responded on behalf of the 
third respondent.   

 
[4.2] He confirms that the deceased was employed by the third respondent from 

January 1981 until the date of his death in March 1997. Further, he confirms 
that the deceased was a member of the second respondent. 

 
[4.3] He contends that after the deceased’s funeral, the third respondent conducted 

its own investigation. Further, he submits that during the third respondent’s 
investigation, Mrs Ngomane (“the deceased’s wife”) confirmed to the third 
respondent that she and the deceased only had two children and that she was 
not aware of any child or children of the deceased born out of the wedlock. 
Furthermore, he avers that the deceased’s sister confirmed to the third 
respondent that the deceased had other children.  

 
[4.4] Mr Hugo further alleges that subsequent to its investigation the third respondent 

collected all relevant documents for the preparation of the death benefit claims. 
He contends that such relevant documents were submitted to the second 
respondent with the hope that such documents would assist the first 
respondent’s trustees in making their decision.  

 
[4.5] Further, he confirms that the deceased did not complete the “nominee and 

dependent” form.  
 
[5] The fourth respondent’s response  
 

[5.1] Ms K Ganchie, Lekana Employee Benefit’s account executive, responded on 
behalf of the forth respondent.  
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[5.2] She confirms that Lekana Employee Benefits administers the forth respondent.   

 
[5.3] She avers that upon their investigation they established that the death benefit 

claim arose in March 1997 during which period the deceased was a member of 
the second respondent. Further, she submits that because the second 
respondent was administered by the first respondent at the time, Lekana 
Employee Benefits forwarded the complaint to them for a response in the 
matter.  

 
[6] Determination and reasons therefore     

 
[6.1] Subsequent to the receipt of the complainant’s complaint on 5 November 2005, 

this office forwarded it to Lekana Employee Benefits under the mistaken belief 
that the second respondent was administered by Lekana Employee Benefits 
and that therefore it was responsible for the submission of a response in this 
matter. However, it was on the basis of a letter dated 24 March 2006 from 
Lekana Employee Benefits that this office became aware of the fact that the 
second respondent was administered by the first respondent. In the said letter, 
Lekana Employee Benefits confirmed to this office that it has forwarded the 
complaint to the first respondent as the administrator. On 7 April 2006 my 
investigator telephonically spoke to Mr B Rajah, of the first respondent who 
confirmed that he has received the complaint from Lekana Employee Benefits.   

 
[6.2] Due to the fact that the first respondent was delaying in furnishing the response 

to the complaint, on 6 June 2007 the OPFA investigator again made a follow up 
to the first respondent and telephonically spoke to Mr B Rajah who confirmed it 
again that they received the complaint and will respond in due time.  

 
[6.3] Section 37C (1) (a) of the Act regulates the disposition of pension benefits upon 

the death of a member and provides: 
 

“If the fund within twelve months of the death of the member becomes aware of or traces 
a dependant or dependants of the member, the benefit shall be paid to such dependant 
or, as may be deemed equitable by the fund, to one of such dependants or in proportions 
to some of or all such dependants.” 

 

[6.4] The deceased passed away in March 1997 and the first respondent confirms 
being aware of the deceased’s death at the same time. Further, it is clear that 
the first respondent duly informed the administrator of the second respondent 
about such death in 1997 which was within 12 months of the deceased’s death. 
Further, it is clear that the first respondent, within that 12 months, traced the 
deceased’s potential dependants and/or beneficiaries. On perusal of the 
documents submitted by the third respondent to the first respondent in relation 
to the death claim, it transpired that such documentation contains vital 
information pertaining to the deceased’s potential beneficiaries. Furthermore, 
during our investigation of the complaint, the first respondent informed this 
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office on two occasions (7 April 2006 and 6 June 2007) that it is aware of the 
complaint. However, for reasons best known to the first respondent, it has failed 
to respond to the complaint.  

 
[6.5] Moreover, it is clear that the first respondent as at the time of this office’s 

investigation of the complaint had not yet commenced with the payment of the 
benefit despite being informed by the third respondent of the deceased’s death 
in 1997. Since the deceased’s death which is 10 years ago (1997), and since 
the first respondent received the complaint forwarded by Lekana Employee 
Benefits to it on 24 March 2006 which is over a year ago, still the first 
respondent has not commenced paying whoever the second respondent’s 
trustees would have deemed to be the deceased’s potential beneficiary or 
beneficiaries. It is trite law that when a death benefit becomes payable section 
37C (1) (a) is one of the obligatory sections in the Act to adhere to. Within 12 
months the third respondent informed the first respondent about the death 
claim and its potential beneficiaries but the first respondent has delayed for 
such a long time to pay the benefit. Further, the second respondent’s trustees’ 
neglect of their duties cannot be ignored by this office as the trustees are 
required to take all reasonable steps to ensure that the interests of the 
members in terms of the fund’s rules and the provisions of the Act are protected 
(section 7C (2)(a)). 

 
[6.6] Therefore, in light of the first respondent’s delay in processing the death benefit 

an appropriate order of this tribunal is to order it to pay the benefit without any 
further delay. 

 
  [7] The order of this tribunal is as follows: 
 

[7.1] The trustees must determine who the dependant(s) of the deceased are 
within 30 days of the date of this determination. 

  
[7.2] The first respondent is hereby ordered to commence the process of 

paying the death benefit to the deceased’s dependants and/or 
beneficiaries as determined in paragraph [7.1] within 14 days from the 
date the trustees determination as to who the deceased’s dependants 
are.    

 
    DATED AT JOHANNESBURG ON THIS            DAY OF        2007 

 
 

 
 

Yours faithfully 
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_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR   

 
  

 


