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  Please quote our reference: PFA/KZN/9694/2006/AM 
 

 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”): S V Naidoo (“the complainant”) 
v Feralloys Provident Fund (“the respondent”) 

 
1. Introduction 
 
1.1  The complaint concerns the withholding of the complainant’s withdrawal 

benefit by the respondent due to divorce proceedings instituted between 
the complainant and his wife.  

 
1.2 The complaint was received by this office on 24 July 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 17 August 
2006. On 18 August 2006 a letter was dispatched to the respondent 
requesting it to file a response to the complaint by no later than 19 
September 2006. A response was received from the respondent on 20 
September 2006. No reply was received from the complainant.   

 
1.3 After considering all the written submissions presented, it is considered 

unnecessary to hold a hearing in this matter. The determination and the 
reasons therefor appear below.   

 
2. Factual Background 
 
2.1 The complainant is married to his wife, Mrs V Naidoo in community of 

property and profit.  
 

2.2 The complainant is a former employee of Assmang (Pty Ltd), previously 
known as Feralloys (Pty) Ltd (“the employer”) since 21 November 1994 
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until his resignation on 28 February 2005, and by virtue of his 
employment became a member of the respondent. 

 
2.3 Upon his resignation, the complainant did not receive his benefit from the 

respondent. 
 
3. Complaint 
 
3.1 The complainant is aggrieved by the fact that the respondent is 

withholding his benefit without just cause. 
 
3.2 The complainant states that subsequent to his resignation, he applied for 

payment of his withdrawal benefit from the respondent but was advised of 
a dispute regarding a “Document of a Divorce Pending” instructing the 
respondent not to release his withdrawal benefit. 

 
3.3 The complainant asserts that a year has passed and he and his spouse 

are still legally married. Therefore, he does not understand why the 
respondent is withholding his benefit. He accordingly requests this 
Tribunal to intervene and order the respondent to urgently pay his 
withdrawal benefit together with interest thereon calculated from the date 
of application of his withdrawal benefit from the respondent to date of 
lodgement of his complaint.       

 
4. Response 
 
4.1 This office received a response from the administrator of the respondent, 

Sanlam. 
 
4.2 The administrator states that it received the complainant’s application 

form on 22 March 2005. Sanlam’s regional office advised Sanlam’s head 
office via email on 31 March 2005 not to pay the complainant’s 
withdrawal benefit until further notice.  

 
4.3 The administrator further states that on 9 September 2005 it received an 

email from the complainant’s employer advising that the withdrawal 
benefit is to be withheld due to divorce proceedings but that it has not 
received any letter from the lawyer. 

 
4.4 The administrator also states that on 4 January 2006 it received an email 

from its regional office to advise that according to the respondent and the 
complainant’s wife, there is a divorce taking place but the complainant 
refuses to agree on this.   

 
5. Determination and reasons therefore 
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5.1 Section 37D of the Act provides for certain deductions that can be made  
  from pension benefits as follows: 
 
 “(1) a registered fund may - 
   (a) 
           (i) …; 
          (ii) …; 
                  (aa) …; 
       (bb) …;     
       (cc) …; 
 
   (b) (i) (aa) …; 
        (bb) ...; 
           
    (ii) ...; 
       (aa)...; 
       (bb)...; 
   (c) 
     (i)...; 
    (ii)...; 
    (iii)...; 
 

 (d)  deduct from a member’s benefit or minimum individual reserve, as the case may 
be, any amount assigned from his/her pension interest to a non-member spouse 
or any other person in terms of a valid order made by a competent court; 

 
 (c)  for the purpose of section7 (8) (a) of the Divorce Act, 1979 (Act No. 70 of 1979), 

the pension benefit referred to in that section is deemed to accrue to the 
member on the date of the court order: Provident that- 

 
(i) such deduction shall be effected by the pension fund named in the order upon 

receipt of the order; 
(ii) such deduction shall have the effect of reducing the accrued benefit at the date 

of such deduction; 
(iii) the non-member spouse shall have the option to elect that the assigned amount 

be paid directly to him or her, that it be transferred to an approved pension fund 
on his or her behalf, and such transfer or payment must take place within 60 
days of such election having been exercised; 

(iv) ...; 
 

(v) ... ”  
                

5.2   Section 7(7) and (8) of the Divorce Act provides as follows: 
 

“(7) (a)  in the determination of the patrimonial benefits to which the parties to 
any divorce action may be entitled, the pension interest of a party shall, 
subject to paragraphs (b) and (c), be deemed to be part of his assets. 

  (b) ...; 
 

(c) ...; 
 

 (8)  Notwithstanding the provisions of any other law or of the rules of any  
               pension fund- 
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(a)  The court granting decree of divorce in respect of a member of such a 
fund, may make an order that- 

 
(i)  any part of the pension interest of that member which, by virtue of 

subsection (7), is due or assigned to other party to the divorce action 
concerned, shall be paid by that fund to that other party when any 
pension benefits accrue in respect of that member;  

 
(ii)  an endorsement be made in the records of that fund that of the pension 

interest concerned is so payable to that other party;  
(b) ...” 

 
5.3 Pension Interest is defined in section 1 of the Divorce Act as follows: 
  “Pension interest, in relation to a party to a divorce action who- 
 

(a) is a member of the pension fund... 
 

(b) is a member of the retirement annuity fund which was bona fide established 
for the purpose of providing life annuities for the members of the fund, and 
which is a pension fund. 
 
means the total amount of that party’s contribution to the fund up to the date 
of the divorce, together with a total amount of annual simple interest on 
those contributions up to date, calculated at the same rate as the rate 
prescribed as at that date Minister of Justice in terms of section 1(2) of the 
Prescribed Rate of Interest Act, 1975 (Act No.55 of 1975), for the purposes 
of that Act” 
 

5.4 In the present matter it is only legal proceedings that have been instituted 
by the complainant against his wife and the decree of divorce has not yet 
been issued by the relevant court. 

 
5.5 On 14 December 2007 my assistant phoned Rabin Singh Attorneys, 

representing the complainant’s wife in the divorce proceedings and spoke 
to Ms Rabin Singh who advised that the divorce matter has not yet been 
finalised. The complainant issued and served summons on his wife seeking 
a decree of divorce. Ms Rabin Singh also advised that the matter will in all 
probabilities be only heard in two year’s period from the date of her 
telephone conversation with my assistant as she is still waiting for a trial 
date. 
 
 

5.6 In the light of the above, the respondent and its administrator are not 
entitled to withhold the complainant’s benefit in terms of the Divorce Act.  

 
6. Relief 
 
 The order of this Tribunal is as follows: 
 
6.1.  The respondent is directed to pay the complainant the amount of his 

withdrawal benefit less any deductions in terms of the Act (if any), within 
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one week from the date of this determination together with interest thereon 
calculated at 15.5% per annum from 22 March 2005 until the date of 
payment.  

 
     
DATED AT CAPE TOWN ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 

 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


