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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

               Our ref: PFA/EC/5017/05/VIA 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 1956 (“the Act”) – XOLANI SOMACA v FIDELITY CMS RETIREMENT 
FUND (“the fund”)  
 
Introduction 
 
1. This matter concerns the computation of your withdrawal benefit. The 

complaint was received by this office on 22 August 2005. On 26 August 2005 
letters were dispatched to the fund giving it until 16 September 2005 to file its 
response to the complaint. The fund’s response was received by this office on 
15 September 2005. On 19 September 2005 copies of the fund and insurer’s 
responses was sent to you for a reply by 5 October 2005. A reply was 
received from you on 10 October 2005. After considering the written 
submissions before me, I consider it unnecessary to hold a hearing in this 
matter.  

 
The Factual Background 
 
2. You were employed by Fidelity Cash Management Services (Pty) Ltd (“the 

employer”) from 1 January 2003. You also became a member of the fund 
from this date.   

 
3. You left the services of your employer on 30 April 2004.   
 
4. On 26 May 2004 you signed an acknowledgement of liability in favour of the  

employer. You admitted that you were liable to it for the amount of R291.61.  
 
5. When you left the services of your employer, you received a net withdrawal 

benefit of R3 861.06 from the fund.  
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6. I have had difficulty to determine the exact nature of your complaint. However 

it appears that you are alleging that you were not paid the correct benefit by 
the fund.  

 
7. It also appears that you are dissatisfied that the fund deducted R291.61 from 

your withdrawal benefit. 
 
The response 
 
8. Mr Conrad Roper of ABSA Consultants and Actuaries (Pty) Limited (“ABSA”), 

the fund’s administrator, states that experience has shown that the cost of 
death and disability cover as well as fund expenses erodes the entire 
employer contribution of 9.5%. This was the case for the period of your 
membership of the fund. 

 
9. The fund has provided a table which shows that for the period of your 

membership the entire employer contribution was eroded by costs. In fact the 
cost for February 2003 exceeded the employer contributions and additional 
costs were recovered from members’ contributions.  

 
10. Your total equitable share of R4 769.05 therefore excluded the employer 

contributions. Also for the month of February 2003 you received less than 
your own contributions. The fund also deducted income tax of R516.43, an 
administration fee of R100.00 and R291.61 in respect of an outstanding loan 
in favour of your employer, leaving you with a net benefit of R3 861.06. 

 
Determination and reasons therefor 
 
11. The fund is a registered fund in terms of the provisions of the Act.  It is bound 

by its rules in the same way as its members, officials, shareholders and 
persons claiming under the rules (see section 13 of the Act). By virtue of the 
binding effect of the rules, the trustees of the fund and any service provider 
such as the administrator of the fund may only do with the fund’s assets what 
is set forth in the rules (see Tek Corporation Provident Fund & Another v 
Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E).  

 
12. The payment and computation of withdrawal benefits are provided for in     

rule 9. Since you elected to receive a cash benefit rule 9.1 applied. It reads as 
follows:  

 
“CASH BENEFIT 
 
If a MEMBER leaves service as a result of voluntary resignation, dismissal or 
having been declared redundant or having been retrenched, a lump sum 
benefit equal to the MEMBER’S EQUITABLE SHARE in the FUND at the 
date of termination of service shall be paid by the FUND, whereafter the 
former MEMBER shall have no further claim against the fund.” 



 3

 
13. “Equitable share” is defined in the rules as follows: 
 

“In respect of any MEMBER, an amount equal to the total of the contributions 
to the FUND by and on behalf of the MEMBER, adjusted on a basis deemed 
equitable by the ACTUARY, taking into account: 
 
- the INTERIM INVESTMENT RETURN or INVESTMENT RETURN as 

applicable, 
 
- the cost of management of the FUND; and 
 
- surpluses or deficits that may arise in the FUND from time to time;” 
        (my emphasis) 
 

14. In terms of the above, on your withdrawal from the fund you became entitled 
to the total contributions paid to the fund plus investment return plus any 
surpluses in the fund less management costs and any deficits in the fund.  

 
15. Rule 5.1.1 and rule 5.2.1 govern the member contribution rate and the 

employer contribution rate respectively. Rule 5.1.1 provides that a member 
shall contribute 7.5% of his monthly pensionable salary to the fund. Rule 5.2.1 
states that the employer shall contribute 9.5% of a member’s pensionable 
salary less the cost of contributions made to the disability scheme, the funeral 
scheme and the cost of insuring the death benefits payable in terms of the 
rules.  
 

16. What is clear from the above is that not all contributions are applied to 
retirement savings. Therefore the benefit to which you became entitled cannot 
be calculated with reference to the total contributions paid. Various costs are 
deducted including the costs of risk cover and ongoing management costs of 
the fund.  
 

17. It is of concern to me that not only were the employer contributions entirely 
eroded by such costs during your membership but in some instances, when 
the employer contributions were insufficient to meet the costs, a portion of the 
member contributions were applied to make up the shortfall.  
 

18. My assistant, Virgo Abrahams, addressed a letter to the fund requesting it to 
refer to the authority in the rules which permitted it to use a portion of the 
member contribution for cost where there is a shortfall. In response Ms Hilde 
Ebersohn of ABSA referred to the definition of “equitable share” in particular 
the phrase “adjusted on a basis deemed equitable by the Actuary”.  
 

19. Ms Ebersohn submitted that the actuary recommended certain “adjustments” 
in his financial reviews conducted as at 1 March 2003 and 1 March 2004 
respectively. The fund has submitted extracts from both those reports. 
Paragraph 6.2 of the report dated September 2003 reads as follows: 
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“The total provision with regard to death and operating costs came to 10,8% of total 
salaries, which exceeds the employer contribution rate of [sic] by 1,3% of total 
salaries. This balance has to be recovered from member contributions … 

 
20. Paragraph 7.3 of the same report reads: 

 
“The results of my calculations furthermore show that a member contribution rate of 
6.2% of salaries can be allocated to members for retirement benefits in the period 
after the investigation date whilst no employer contributions can be allocated.” 

 
21. She states that the trustees approved the actuary’s recommendations at 

meetings which took place on 18 September 2003 and 25 August 2004 
respectively.  

 
22. Therefore it would appear that the correct procedures were followed and the 

fund did not act contrary to the rules. In the circumstances the benefit was 
correctly computed in terms of the rule 9.1. 

 
23. I must add, however, that it is an unfortunate and an undesirable practice that 

such a significant portion of the contributions goes towards costs when the 
primary object of establishing a fund is to provide benefits on retirement.   

 
24. I now turn to consider the deduction of the R291.61. Because you have 

acknowledged liability, in writing, to the employer in respect of that amount, 
the fund was entitled to deduct it from your benefit. This is a lawful deduction 
in terms of rule 12.12.3 and section 37D(1)(b)(ii)(a) of the Act.   

 
Relief 
 
25. In the result your complaint cannot succeed. 
 
SIGNED AT CAPE TOWN ON THIS DAY OF    2006 
 
Yours faithfully 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator  
 


