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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

     Please quote our ref: PFA/KZN/4760/05/LS 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – DM MATHOPE v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND & OLD MUTUAL LIFE ASSURANCE 
COMPANY (SA) LIMITED 
 
Introduction 
 
[1] This matter concerns the ‘confiscatory penalties’ charged by the fund 

when you went on early retirement. The complaint was received by this 
office on 8 August 2005 and a letter acknowledging receipt thereof sent to 
the complainant on 15 August 2005. On 15 August 2025 a letter was 
dispatched to the respondents giving them until 6 September 2005 to file a 
response to the complaint. The response dated 15 November 2005 was 
received on 15 November 2005. After considering the written submissions 
before me, I consider it unnecessary to hold a hearing in this matter. 

 
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund on 23 January 2006. The parties were given 30 
days to settle the matter failing which this office would determine the 
complaint in the ordinary course. Many complaints were settled on this 
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basis but the settlement terms were not divulged to this office. However, 
on 22 March 2006 we were informed that the parties in this complaint had 
failed to reach a settlement in this case. The details of disagreement were 
not communicated to us. It is with that brief background that we now 
determine this complaint in the ordinary course. 

 
Facts 
 
[3] You are a former member of the South African Retirement Annuity Fund 

(“the fund”) administered and underwritten by Old Mutual Life Assurance 
Company (SA) Limited (“Old Mutual”). Your chosen date of retirement was 
1 February 2011. However you elected to retire early on 1 October 2005. 
You received a retirement benefit of R62 943.69. You elected to commute 
one-third in cash, an amount of R20 981.23. With the balance of           
R41 962.46 you purchased an annuity from Old Mutual. You currently 
receive a monthly pension of R310.29 before tax. 

 
Complaint 
 
[4] In your complaint dated 2 August 2005 you set out 3 grievances. The first 

is that although you increased your monthly contribution by R100 in 1987, 
‘no values were quoted to reflect this increase’.  

 
[5] The second grievance is that from March 1991 to March 1994, there was 

no change in value to the basic sum assured of R41 678. You would like 
to know why investment profits earned by the fund did not affect that 
value.  

 
[6] The third grievance is that when you ceased contributions in August 1995, 

you were charged ‘confiscatory penalties’ which decreased the value of 
the basic sum assured to R17 848.27.  

 
[7] In a subsequent letter dated 8 November 2005 you raise a new issue 

concerning the discrepancies in the annuity values quoted to you when 
you retired. Please note that for reasons of expediency, we cannot 
entertain new issues which were not raised in the initial complaint. If you 
would like me to investigate this new issue, kindly lodge a fresh complaint 
with my office.  

 
 
Response 
 
[8] The response to your complaint takes the form of the various letters which 

Old Mutual addressed to you since the dispute first arose. It is not clear 
from the covering letter dated 16 March 2006 from Ms Jeanette van Zyl of 
Old Mutual whether such constitutes the fund’s response or old Mutual’s 
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response. Given that both were invited (in letters dated 15 August 2005) to 
respond to the complaint, for the purposes of this determination, I have 
assumed that it constitutes the joint response of the fund and Old Mutual.  

 
[9] You have obviously had sight of the various letters aforementioned and for 

this reason, I find it unnecessary to canvass them in this determination, 
save to say, that in relation to your third complaint, in its letter to you dated 
5 April 2005, the fund refers to annexure GE(10)(c)of the policy document 
which reads: 

 
“In the event of the non-payment of premiums after the qualifying conditions 
specified in Section 4 of The Schedule have been met, this policy shall 
automatically be converted into a paid-up policy for a reduced Basic Benefit. Any 
Supplementary Benefits attaching shall automatically terminate …” 

 
[10] According to the respondents, this authorized it to charge a fee when you 

ceased contributions. 
 
Determination and reasons therefor 
 
First and second grievance 
 
[11] In terms of the Act my mandate is to investigate and determine 

complaints. A “complaint” is defined in the Act as follows: 
 

““complaint” means a complaint of a complainant relating to the administration of 
a fund, the investment of its funds or the interpretation and application of its rules, 
and alleging- 

(a) that a decision of the fund or any person purportedly taken in terms of the 
rules was in excess of the powers of that fund or person, or an improper 
exercise of its powers; 

 

(b) that the complainant has sustained or may sustain prejudice in consequence 
of the maladministration of the fund by the fund or any person, whether by 
act or omission; 

 

(c) that a dispute of fact or law has arisen in relation to a fund between the fund 
or any person and the complainant; or 

 

(d) that an employer who participates in a fund has not fulfilled its duties in terms 
of the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific complainant” 

 
[12] Your first and second grievances are essentially queries. They contain 

none of the allegations listed in (a) to (d) above. As such, they do not 
constitute complaints as defined and I therefore do not have jurisdiction to 
deal with them. 
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Third complaint 
 
[13] The basic sum assured value of R41 678 was determined on the basis 

that you would maintain your monthly contribution rate of R100 until the 
date of your retirement on 1 February 2011. When you made your 
underlying policy ‘paid up’ with effect from 1 August 2005, this meant that 
the fund would not receive any contributions from you for a period of over 
15 years. The basic sum assured therefore had to be recalculated to take 
this into account. The recalculation also had to account for the fact that 
since the outstanding contributions (an amount of R17 300) would no 
longer be available for investment, investment interest would no longer be 
received in respect of this amount. 

 
[14] It is however of concern to me that when you made your underlying policy 

‘paid-up’, an amount of R1 924.82 was deducted from your contributions in 
the investment account. In explanation the fund states that your 
investment in the fund was structured on the basis that contributions would 
be paid until your planned retirement in 2011. The expenses incurred in 
respect of the underlying policy were to be recouped from the 
contributions paid until that date. However when you ceased contributions 
early, these expenses could no longer be recouped. The amount of        
R1 924.82 that was deducted represented the discounted value of these 
outstanding expenses.  

 
[15] What the trustees of a pension fund organisation may or may not do is 

decreed by the fund rules. If what they propose to do is not within the 
powers conferred upon them by the rules, they may not do it (Tek 
Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) 
at para [28]). That the rules of a fund are king is confirmed by section 13 of 
the Act.  

 
[16] The question for determination is whether in terms of the rules or related 

policy documents the fund was authorised to deduct R1 924.82 when you 
ceased contributions.  

 
[17] Nowhere is a “paid-up” policy defined. Furthermore the section refers to a 

“reduced Basic Benefit” but does not set out how the basic benefit will be 
reduced or on what basis. Given its vagueness, it cannot be relied upon as 
authority to deduct a penalty when a member ceases contributions early. 

 
[18] As Davis J stated in Central Retirement Annuity Fund v Adjudicator of 

Pension Funds and others [2005] 8 BPLR 655 (C) at 660D-E, the fund 
cannot simply be treated as an illusionary go-between between the 
members and the insurer.  It should be accountable to its members and 
hence be subject to the discipline of the Act’s complaint mechanism.  On 
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the issue of the charges levied by the insurer, Davis J stated as follows (at 
663E-G):  

 
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment thereof 
among beneficiaries are considerations of which account must be taken by 
Applicant’s [that is, the fund’s] management committee. Similarly, the 
reasonableness of investments effected and maintained by the insurer for the fund 
from time to time should be examined by the management committee, if the latter is 
to fulfill its fiduciary responsibilities to members.  In addition, the adequacy of 
disclosure of information which is critical to the interests of members, such as an 
adequate and fair explanation as to the meaning of documents which provide 
illustrative values at the inception of the contract as well as the adequacy of 
disclosure by the insurer to members from time to time, must, in the light of the 
analysis advanced, comprise part of the responsibilities of the management 
committee of applicant.” 

 
[19] For the above reasons, I am satisfied that Old Mutual was not authorized 

to effect the above reduction to your benefit since it was not authorized by 
the rules or by the terms of the policy between the fund and the insurer. 
The fund also had no power to permit such reduction. You are therefore 
entitled to be placed in the position you would have been in had the 
deduction of your benefit not been effected.  

 
[20] Since the amounts were deducted by Old Mutual, and not the fund, the 

appropriate order for its reversal must be made against Old Mutual in its 
capacity as administrator of the fund. 

 
Relief 
 
[21] In the result, my order is as follows: 
 

[21.1] It is hereby declared that the respondents were not entitled 
to deduct R1 924.82 from the complainant’s fund value 
solely by reason of his having retired earlier than his 
selected retirement date;  

 
[21.2] Old Mutual is directed to pay to you or transfer to an 

institution of your choice permitted by the applicable rules 
and legislation, R1 924.82 within 6 weeks of the date of this 
ruling. 

 
 
[21.3] Old Mutual is further ordered to pay interest on the amount 

of the payment or transfer in paragraph 21.2 at the mora rate 
of 15.5% per annum reckoned from the date of deduction of 
the amounts until date of transfer or payment. 

 
DATED AT CAPE TOWN ON THIS THE       DAY OF      2006. 
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Yours faithfully 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 


