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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – M J LENGAU (“the complainant”) v ORION 
MONEY PURCHASE PROVIDENT FUND, PARTICIPATING EMPLOYER - 
REFRALINE (PTY) LTD. (“respondent”) 
 
1. Introduction 
 
1.1 This matter concerns the alleged delay in payment of the complainant’s 

withdrawal benefit.  
 
1.2 The complaint was received by this office on 5 January 2007. On 30 April 

2006 a letter acknowledging receipt of the complaint was sent to the 
complainant. On the same date a letter requesting a response to the 
complaint was sent to the respondent, giving it until 25 May 2007 to 
respond. A response, which was also forwarded to the complainant, was 
received on 25 May 2007. No reply was received from the complainant.   

 
1.3 Subsequent to considering the written submissions before this tribunal, it 

is unnecessary to hold a hearing in this matter. The determination and 
reasons therefor follow.  

 
2. The background facts  
 
2.1 The complainant worked for Refraline (Pty) Ltd. (“the employer”) and by 

virtue of his employment became a member of the respondent with effect 
from 1 March 2003. The complainant terminated his employment in 
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January 2006, at which time the respondent became liable to pay him his 
withdrawal benefit.  

 
3. The complaint 
 
3.1 The complainant complains that there have been numerous delays in 

paying him his withdrawal benefit and he has yet to receive it.  
 
4. The response 
 
4.1 The principal officer of the respondent responded to the complaint by 

confirming that the complainant is a member of the respondent. He also 
advised that the respondent’s administration department did receive the 
complainant’s withdrawal notification form. However, in processing the 
claim a tax directive was requested from the South African Revenue 
Service (“SARS”), who in turn advised that the complainant needed to 
contact his nearest SARS office in order to “sort out his tax affairs” before 
a tax directive could be issued. This information was communicated to 
the complainant via his employer. The principal officer advised that on 
receipt of confirmation that the complainant has resolved his tax matters 
with SARS and in receipt of a certified copy of his identity document, the 
complainant’s claim will be finalised. 

 
5. Determination and reasons therefor 
 
5.1 The complainant complains about the delay in payment of his withdrawal 

benefit by the respondent. This is due to the complainant’s tax affairs 
being questioned by SARS, who have refused to issue a tax directive in 
respect of the complainant’s withdrawal benefit from the respondent. In 
terms of section 37A(1) of the Act a member’s benefit from a pension 
fund is normally not reducible, transferable or executable, except to the 
extent permitted by the Income Tax Act, 58 of 1962 (“the Income Tax 
Act”), the Maintenance Act, 1998 and the Act. Section 37D(1)(a) goes on 
to permit the deduction of any amount due on the benefit in question by 
the member in accordance with the Income Tax Act. 

 
5.2 In terms of sub-section 9(3) of the fourth schedule to the Income Tax Act, 

the respondent is required to first ascertain the income tax that is payable 
on the complainant’s withdrawal benefit before it can pay the net benefit 
to the complainant. SARS decision in this regard is final and if the 
respondent (referred to as “the employer” in the schedule in terms of the 
definition if employer in the schedule) pays the complainant without 
obtaining a tax directive, it would be liable to pay a penalty to SARS. Sub-
section 9(3) reads as follows: 

  
The amount to be deducted or withheld in respect of employees' tax from any 
lump sum to which paragraph (d) or (e) of the definition of "gross income" in 
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section 1 of this Act or section 7A thereof applies, shall be ascertained by the 
employer from the Commissioner before paying out such lump sum. and the 
Commissioner's determination of the amount to be so deducted or withheld shall 
be final : Provided that no amount shall be so deducted or withheld in respect of 
any lump sum benefit contemplated in paragraph (e) of that definition, which 
accrued to any person during any year of assessment if the taxable income 
(excluding any such benefit) of that person for the year of assessment 
immediately preceding that year does not exceed the tax threshold for that year 

 
5.3 Thus, the respondent is precluded from paying the complainant’s 

withdrawal benefit at present because it received instructions from SARS 
to withhold payment pending the resolution of the complainant’s tax 
issues with SARS. The respondent would be acting contrary to SARS 
instructions and the Income Tax Act if it paid the benefit to the 
complainant without first obtaining a tax directive from SARS, which could 
affect its future tax status as well as result in a penalty being imposed on 
it by SARS. As the respondent advised the complainant, he ought to 
attend to his unresolved income tax matters with SARS as soon as 
possible so that final arrangements can be made for the payment of his 
withdrawal benefit by the respondent. 

 
6. Relief 
 
6.1 The complaint cannot succeed and is dismissed. 

 
SIGNED AT JOHANNESBURG ON THIS      DAY OF      2008. 
 
Yours faithfully  
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
  


