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                         Please quote our reference: PFA/GA/12484/2007/SM 
 
 
 
 
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – VS MSIBI (“the complainant”) v 
NBC HOLDINGS (PTY) LTD (“the first respondent”) AND CIVILIAN 
FORCE (PTY) LTD (“the second respondent”)  

 
1.Introduction 
 
[1.1]  The complaint concerns the delay in the payment of a withdrawal benefit 

to the complainant and the failure of the second respondent to furnish the 
first respondent with contribution schedules in respect of the complainant.  

 
[1.2] The complaint was received by this office on 8 February 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 6 May 
2008. On 19 March 2007 a letter was dispatched to the first respondent 
giving it until 19 April 2007 to file its response to the complaint. During our 
investigation it became apparent that Civilian Force (Pty) Ltd had a 
substantial interest in the matter. Therefore, on 10 December 2007 the 
Civilian Force (Pty) Ltd was joined as the second respondent in this matter 
pursuant to section 30G(d) of the Act. 

 
[1.3] A response was received from the first respondent on 3 December 2007. 

The second respondent omitted to file any response despite been invited 
to do so on two occasions. The first respondent’s response was forwarded 
to the complainant on 20 February 2008, in the event that he wished to 
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make any further submissions. The complainant omitted to file any further 
submissions.  

 
[1.4] Having considered the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be repeated. The determination 
and reasons therefor appear below. 

 
2.Factual Background 
 
[2.1] The complainant was employed by the second respondent and was a 

member of the Private Security Sector Provident Fund (“the fund”) by 
virtue of his employment. The complainant’s employment was terminated 
on 30 March 2005. Upon the termination of his employment, the 
complainant became entitled to receive a withdrawal benefit from the first 
respondent.  

 
3.Complaint 
 
[3.1] The complainant’s complaint is that he did not receive a withdrawal benefit 

since he withdrew from the fund in March 2006. He contends that he 
forwarded his claim form to the first respondent on 9 September 2005 but 
did not receive any payment to date.  

 
4.Response 
 
[4.1] Mrs K Rapetsoa, the legal advisor of the first respondent, filed a response 

on behalf of the first respondent and the fund. She submitted that the 
complainant’s benefit has not been paid out due to the failure of the 
second respondent to submit contributions schedules as required by the 
rules of the fund and Regulation 33 of the Act. She indicated that the 
second respondent failed to submitted contributions schedule for March 
2005. 

 
[4.2] She emphasized that the purpose of contribution schedules is to enable 

administrators to allocate correct and accurate contributions to each 
member’s fund credit. She pointed out that in the event of an employer 
paying contributions to the first respondent without submitting a 
contributions schedule, the payment is allocated to a suspense account in 
the fund until a contributions schedule is submitted.  
 

[4.3] Further, she indicated that the complainant’s estimated fund credit 
amounts to R1 198.08 to date. She further pointed out that the fund is 
prepared to pay out the benefit to the complainant is this tribunal so direct. 
However, she indicated that the complainant will have to complete a 
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withdrawal claim form and submit a certified copy of his identity document 
together with his original bank statement for the last three months. 

 
5.Determination and reasons therefor 
 

[5.1]  The issue that falls to be determined is whether the second respondent 

failed to comply with its duties with regard to the provision of contributions 

schedule in respect of the complainant.  

 

[5.2]  The first respondent submitted that the second respondent failed to submit 

contributions schedule for March 2005. Further, the first respondent 

indicated that the contributions schedule is required in order to allocate 

correct and accurate contributions to each member’s fund credit. The 

second respondent did not submit anything to dispute the veracity of the 

first respondent’s submissions in this regard. Letters were dispatched to 

the second respondent on 10 December 2007 and 16 April 2008 giving it 

an opportunity to file a response to the complainant’s complaint. However, 

the second respondent omitted to file any response.  

 

[5.3]  It follows that the second respondent failed to comply with its duties in that 

it failed to provide contributions schedule to the first respondent in respect 

of the complainant. It is clear that the first respondent will not be able to 

allocate contributions to the complainant’s fund credit until contributions 

schedules are submitted to the fund. Further, the benefit that is payable to 

the complainant might not be correct unless contributions schedules are 

submitted. As a result of the second respondent’s conduct, the first 

respondent could not pay the complainant his withdrawal benefit. Thus, 

the second respondent’s conduct is contrary to its duty to act with due 

care, good faith and in the best interests of the complainant. 

 

[5.4]  Further, it appears that the second respondent failed to submit a 

withdrawal claim form on behalf of the complainant to the fund following 

his withdrawal from it. This is because the first respondent indicated that 

the benefit will be paid out to the complainant as soon as he submits a 

withdrawal claim form with his personal details. It has been held that it is 

the duty of an employer to complete a withdrawal notification form 

indicating the cause of the termination of the complainant’s employment 

within a reasonable time (see Rwexwana v Idaho Spur Provident Fund 

and Others [2005] BPLR 640 (PFA) at paragraph 11). Further, it is trite law 

that the employer at the very least owed a duty of good faith to the 

complainant (see H v Otis (South Africa) Pension Funds and Another 

[2002] 3 BPLR 3152 (PFA) at paragraph 32). Thus, according to the 

evidence before this tribunal it appears that the second respondent failed 
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to comply with its fiduciary duties in this matter.  

 

[5.5]  Therefore, the appropriate relief is that the second respondent should be 

directed to furnish the first respondent with all outstanding contributions 

schedules in respect of the complainant within two weeks of the date of 

this determination.  

 

6. Relief 
 
[6.1]  In the result, the order of this tribunal is as follows: 
 

[6.1.1]  The second respondent is ordered to submit contributions 
schedules in respect of the complainant to the first respondent 
within two weeks of the date of this determination and furnish this 
tribunal, and the complainant with copies of the contributions 
schedules within seven days of compiling the schedules.  

 
[6.1.2] The first respondent is ordered to pay the complainant his 

withdrawal benefit within one week of the first respondent 
forwarding the contributions schedules to it, less any deductions 
allowed in terms of the Act.  

 
[6.1.3] In the event that the second respondent fail to submit the 

contributions schedules within the time period prescribed in 
paragraph [6.1.1], the first respondent is ordered to calculate the 
complainant’s withdrawal benefit in terms of the fund’s rules as if 
the second respondent submitted all the contributions schedules 
and furnish this tribunal, the complainant and the second 
respondent with a copy of the calculation thereof. 

 
[6.1.4] The second respondent is then ordered to pay to the complainant 

the amount that represents a shortfall in his withdrawal benefit for 
the period that it failed to submit contributions schedules in respect 
of the complainant. 

 
[6.1.5] The complainant may approach a court with jurisdiction to obtain a 

writ of execution against the second respondent should it fail to 
comply with this determination. 

 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
Yours faithfully 
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MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 

 


