
  

 

 

 

 

 
M Mohlala (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator),   
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj    
(Snr Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), V Abrahams (Assistant Adjudicator),            
S Gcelu (Assistant Adjudicator), T Nekile (Assistant Adjudicator), M Ramabulana (Assistant Adjudicator), N Sihlali (Assistant Adjudicator), 
S Mothupi (Assistant Adjudicator) 
 
Office Manager: L Manuel 

 

HEAD OFFICE 
Johannesburg 

2nd Floor, Sandown House 
Sandton Close 2, Sandton, 2196 
PO Box 651826, Benmore, 2010 

Tel (011) 884-8454 � Fax (011) 884-1144 
E-Mail: enquiries-jhb@pfa.org.za 

 
Cape Town 

2nd Floor, Oakdale House, The Oval  
Oakdale Road, Newlands, 7700  

P O Box 23005, Claremont, 7735 
Tel (021) 674-0209  �   Fax (021) 674-0185 

E-mail: enquiries@pfa.org.za 
Website: www.pfa.org.za 

 

     Please quote our reference:   PFA/GA/5726/05/JM 
  

 
 
 
 
 
 
 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 OF 1956 (“the Act”): MM MOLEKO (obo late GV 
TSHABALALA) (“the complainant”) v NATIONAL BRANDS GROUP 
PROVIDENT FUND (“the first respondent”) / NBC HOLDINGS (PTY) 
LTD (“the second respondent”) 

  
        Introduction 
 
[1]  The complaint concerns the allocation and distribution of a benefit arising 

from the death of the complainant’s late husband, Mr Godfrey Victor 
Tshabalala (“the deceased”), who was a member of the first respondent. 
The complainant lodged this complaint in her capacity as the widow of the 
deceased. 
 

[2] The complaint was received by this office on 5 October 2005. A letter 
acknowledging receipt of the complaint was sent to the complainant on 9 
October 2005. Letters were dispatched to the deceased’s former employer 
and the first respondent on 9 October 2005 giving each until 31 October 
2005 to file a response to the complaint. A response was received on 24 
October 2005 from the deceased’s former employer. The first respondent 
filed its response on 1 November 2005.  After considering the written 
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submissions, it is considered it unnecessary to hold a hearing. The 
determination and reasons therefor appear below.  

 
         Complaint 
 
[3]  The complainant is dissatisfied by the manner in which the board of trustees 

of the first respondent has decided regarding the allocation and distribution 
of the death benefit. The complainant states that the complainant and her 
three children were the beneficiaries from the deceased’s estate. 
Subsequent to the passing away of the deceased, so states the 
complainant, the complainant was advised that the deceased was 
maintaining one Thembi Chauke, a former girlfriend of the deceased with 
whom he had a minor child, Ntokozo. The complainant further states that 
she does not have a problem with Ntokozo “getting what is due to her” but 
that the complainant is dissatisfied that Ms Chauke has also been included 
in the distribution.  

 
 Response 
 
[4] The third respondent filed a response on behalf of the second respondent 

stating that the death benefit was payable in terms of rule 6 of the second 
respondent’s rules. It is further stated that the allocation and distribution was 
made in terms of section 37C read with the definition of a “dependant” in 
terms of the Act. During their investigations, the trustees state, they traced 
seven beneficiaries who qualified to share in the distribution of the death 
benefit.   

 
[5] It was established by the trustees that besides being married to the 

complainant in terms of customary law, the deceased had another partner, 
MT Chauke with whom he lived from 1998 until November 2003. The 
deceased provided financial support to Ms Chauke until the deceased 
passed away. It was established that the deceased was maintaining both 
Ms Chauke and Ntokozo, even after the relationship between the deceased 
and Ms Chauke had ended. Ms Chauke furnished the fund with an affidavit 
to this effect.  

 
[6] Mr Cingo of the third respondent confirmed with my assistant on 12 March 

2007 that the total death benefit payable was R298.236.67 before tax of 
R22.101.85. According to the board of trustees’ resolution, the trustees 
resolved to pay 10% of the benefit to the complainant; 10% to the 
deceased’s mother; 5 % to his son, MK Moleko; 15% to his daughter LL 
Moleko ; 10% to Ms Chauke and 25% each to be paid into trust for the 
benefit of his two minor children, NP Chauke and BT Moleko respectively. It 
has also been submitted on 12 March 2007 that an amount of R6 980.60 
was advanced to the complainant on 28 December 2005 subsequent to the 
complainant’s request and that same will be offset once the distribution is 
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made. The distribution has not been effected pending the decision of this 
tribunal. 

 
Determination and reasons therefor 

 
[7]    Rule 6 of the second respondent’s rules provides for the payment of a death 

benefit in the event of a member of the second respondent dying whilst in 
service. Rule 6.3 specifically provides that the payment of the death benefit 
shall be made in accordance with section 37C of the Act. The payment of 
death benefits is thus regulated by section 37C read in conjunction with the 
definition of a “dependant” in section 1. The primary purpose of this section 
is to protect those who were financially dependent on the deceased during 
his/her lifetime.  

 
[8] Section 37C (1) (a) is applicable to the present distribution. It provides thus: 
 
 “If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 
dependant or, as may be deemed equitable by the board, to one of such dependants 
or in proportions to some or all of such dependants”. 

 
 It is the responsibility of the board of trustees when dealing with payment of 

death benefits to conduct a diligent investigation; to determine the 
beneficiaries; to decide on an equitable distribution and thereafter to decide 
on an appropriate mode of payment of the benefit allocated. 

 
[9] Section 1 defines a dependant as a person in respect of whom the member 

is legally liable for maintenance or a person in respect of whom the member 
is not legally liable for maintenance if such a person was, in the opinion of 
the trustees, in fact dependent on the member for maintenance; is a spouse 
or a child of the member.  

 
[10] In exercising their discretion, the trustees are required to consider relevant 

factors and ignore irrelevant facts. Further, the trustees are required to 
exercise that discretionary power properly and not fetter their discretion. 
(see Sithole v ICS Provident Fund and Another [2004] 4 BPLR 430 (PFA). 
What the Act does not prescribe, however, are the factors to be taken onto 
account in exercising that discretion. The effect of this is that the trustees 
are given an unfettered discretion to determine which dependant will share 
in the benefit. However, the board must exercise its discretion properly by 
considering relevant factors and ignoring irrelevant ones. In TWC and 
Others v Rentokil Pension Fund and another [2000] 2 BPLR 216 (PFA) at 
224 H-225C, the following guidelines were set out: 

 
 “the fund should have regard to a basket of factors including (but not limited to):  

 

• the age of the parties; 

• the relationship with the deceased; 
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• The extent of the dependency; 

• the financial affairs of the dependants; and 

• the future earning potential and prospects of the dependants”. 
 

[11] The point of dispute here is the inclusion of Miss Chauke in the allocation 
and distribution of the death benefit. It is common cause that the 
complainant was married to the deceased at the time of his death and thus 
fell within the definition of a dependant in terms of paragraph 1 (b)(ii) of the 
definition. The trustees considered the fact that the deceased supported 
Miss Chauke during his lifetime as she was unemployed, and was 
financially dependent on the deceased at the date of his death. 

 
[12] During their investigations, the trustees found that the complainant’s three 

children; Miss Chauke and her daughter; the deceased’s mother, Ms 
Tshabalala, and the complainant were all being supported by the deceased 
during his lifetime and resolved that all the dependants be paid the a portion 
of the benefit as discussed above. I can find no reason for disturbing the 
decision of the board of trustees. It appears that they conducted a proper 
investigation in these circumstances and took all reasonable steps to 
determine the financial dependency and extent thereof of the relevant 
parties in order to effect an equitable distribution as required by the Act. The 
complainant merely denied that Ms Chauke was financially dependent on 
the deceased and has not submitted any evidence in support of her 
assertion. There is no evidence before me to suggest bias on the part of the 
board or that it was influenced by irrelevant factors and disregarded relevant 
ones in distributing the benefit. 

 
[13] In the result, the complainant’s complaint cannot succeed and is therefore 

dismissed. 
 

 
DATED AT JOHANNESBURG ON THIS    DAY OF                                2007. 
 
 
 
Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 

 


