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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”): S MAHABEER (“the complainant”) v 
UNILEVER SA PENSION FUND (“the respondent”) 
 
 
1. Introduction 
 
1.1 The complaint concerns the transfer of the complainant’s benefit from the 

Robertson Pension Fund to the respondent, a registered pension fund.  
 
1.2 The complaint was received by this office on 19 December 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 15 
February 2007. On the same date a letter was dispatched to the 
respondent requesting it to file a response to the complaint by no later 
than 19 March 2007. The response was received on 19 March 2007 and 
a copy of same was forwarded to the complainant. No reply was received 
from the complainant.  

 
1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 
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2. Factual Background 
 
2.1 The complainant commenced employment with Unilever SA (no proper 

citation has been provided) on 1 November 1969. It appears that he 
resigned from his employment on a date which is not clear on the papers 
before me. On 1 June 1980 he commenced employment with Robertson 
Spice (which has not been properly cited). He became a member of the 
Robertson Pension Fund (a defined benefit fund) by virtue of his 
employment. It seems that there was a merger between Unilever SA and 
Robertsons in 2002 and the new company became Bestfoods 
Robertsons (Pty) (Ltd) (“the employer”). During this period, all employees 
who were previously employed by Robertsons were required to enter into 
new contracts of employment with the employer.  

 
2.2 On 6 June 2002 the complainant was given an offer of employment by 

the employer which was subsequently accepted by him on the same day. 
In terms of such agreement the complainant was required to become a 
member of the respondent. Consequently, the complainant became a 
member of the respondent by virtue of his employment until his retirement 
date in December 2006. It appears that his benefit from the Robertson 
Pension Fund was transferred to the respondent upon the merger.  

 
 
3. Complaint 
 
3.1 The complainant states that in February 2006 he was advised by his 

manager that he would be turning 60 and would be required to retire in 
November 2006. He states further that he was informed by his manager 
that it was illegal for an employer to change the retirement age of an 
employee who is approaching the retirement age. The complainant 
believes that it is also unlawful to change his membership of the fund 
from a defined benefit basis to a defined contribution basis. He claims 
that he should still be regarded as a member of the defined benefit 
section of the fund.  

 
3.2 In his reply, the complainant has conceded that presentations were 

conducted to a large group of the members of Robertsons Pension Fund. 
He avers that the advantages of joining the respondent were pointed out 
in such presentations. He contends that there was no individual 
consultation to show the impact on his benefit. 

 
 
 
4 Response 
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4.1 The respondent states that consultations were held between the 

management of Unilever SA and Robertsons at the time of the merger, 
culminating in a consultative agreement on all terms and conditions of 
employment including pensions for employees of Robertsons who were to 
be offered jobs by the employer. The relevant extract of that agreement is 
recorded by the respondent as follows: 

 
  “12. Pension Fund 
 
   Employees previously employed by Unilever SA will continue to be                        
   members of the Unilever South Africa Pension Fund. 
 
   Employees previously employed by Robertsons, on entering into a new             
   contract of employment with UBFR or Unilever Shared Services will at               
   that stage become members of the Unilever SA (Defined Contribution)            
   Pension Fund. Exit values from Robertsons Retirement Fund will be              
   transferred to the Unilever Fund. 
 
   Employees who are retrenched will withdraw from their current fund; 
 
   Employees who early retire will retire from their current fund.” 

 
4.2 The respondent asserts that the terms and conditions relating to the 

pension fund of the consultative agreement were subsequently 
communicated by the Principal Officer of the respondent to the transferring 
members of the Robersons Pension Fund during presentations followed by 
question and answer sessions. The respondent has attached a copy of the 
aforesaid presentation as proof thereof.  

 
4.3 Pursuant to the above, the respondent advises that new contracts of 

employment were entered into between the employer and employees of 
the Robertsons in terms of which they became the members of the 
respondent, a defined contribution fund. It avers that it was not possible for 
the complainant to be transferred to the respondent’s defined benefit 
section since it was closed to the new entrants from 1997. According to the 
respondent the Robertsons Pension Fund ceased to exist after its 
members were transferred to the respondent.  

 
4.4 The respondent submits that the complainant has no grounds for 

contending that he should still be regarded as a member of the defined 
benefit section of the respondent. It avers that communications were 
dispatched to the members of Robertsons Pension Fund from the 
beginning of the merger and were clear. It states further that subsequent 
communications confirmed the nature of the complainant’s benefit and 
what level of pension he could expect at retirement. 

 
 
4. Determination and reasons therefor 
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4.1 The question which arises is whether the complainant should still be 

regarded as a member of the defined section of the respondent, 
notwithstanding the transfer. 

 
4.2 Section 13 of the Act states that the rules of a registered fund are binding 

on the fund’s members, shareholders and officers thereof, and any person 
claiming under the rules, or whose claim is derived from a person so 
claiming. Furthermore, the trustees’ powers are circumscribed by the rules 
of the fund (see Tek Corporation Provident Fund and Others v Lorentz 
[2000] 3 BPLR 227 (SCA) at 239 D-H). 

 
4.3 Rule 14(4) of the rules of the respondent govern the membership of the 

fund with effect from 1 May 2000 and states as follows: 
 

 “The provisions of Appendix 1 shall apply to all Eligible Employees who become 
Members of the Fund on or after 1 January 1997 and those Members in Service on 
31 December 1996 who elected to become Category A Members before or on 
1 May 1997, or such later date as the Trustees may have determined and such 
Members shall be regarded as Category A Members. 

 
 With effect from 1 May 2000, each Member in Service shall have a once-off 

irrevocable further option to become a Category A Member with effect from that 
date or such later date as may be determined by the Trustees.  If a Member so 
elects, the provisions of Appendix 1 shall apply with effect from 1 May 2000 or such 
later date as may be determined by the Trustees.” 

 
4.4 I have examined the provisions of Appendix 1 and found that it contains 

the special rules which regulate the defined contribution section of the 
respondent. 

 
4.5 It is clear in terms of the above rule that all employees who joined the 

fund on or after 1 January 1997 are required to become the members of 
the defined contribution scheme of the respondent. In casu, the 
complainant became a member of the respondent on 6 June 2002. It is 
therefore evident that his contention that he should still be regarded as a 
member of the defined benefit section of the respondent is without merit. 

 
4.6 Concerning the issue of retirement age, I have examined the rules of the 

respondent and found that “Normal Retirement Age” is defined in terms of 
rule 5 as follows: 

 
 “Normal Retirement Age” shall mean for each Member age 60, with the exception 

of those Members whose normal retirement age at 31 December 2001 is age 65.”    
   
4.4 It is clear from the facts of this case that the complainant was not a 

member of the fund on 31 December 2001 because he only joined the 
respondent in June 2002. Since he joined the respondent in June 2002 
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his normal retirement age in terms of rule 5 is 60. His contention that his 
retirement age was changed from 65 to 60 is therefore unfounded.  

 
4.5 In the circumstances, the complaint cannot succeed. 
 
 
5. Relief 
 
5.1 The complaint is dismissed.  
 
 
 
 
DATED AT CAPE TOWN ON THIS   DAY OF          2008 
 
 
 
 
Yours faithfully 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


