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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

                   Please quote our ref: PFA/EC/6676/05/NS 
 

                                                                   
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): AM ANDREWS v TIGER BRAND 
DEFINED CONTRIBUTION PENSION FUND (“the fund”) / ALEXANDER 
FORBES FINANCIAL SERVICES (“the administrator”) and CBW HOLDINGS 
(PTY) LTD Incorporating WEIRS CASH & CARRY (“the employer”) 
 
 
Introduction 
 
[1] Your complaint concerns the alleged unlawful withholding of your 

withdrawal benefit by the fund and the employer. The complaint was 
received by this office on 6 December 2005, and a letter acknowledging 
receipt thereof was sent to you on 12 December 2005. On the same date 
letters were dispatched to the respondents requesting them to submit 
responses to your complaint by no later than 3 January 2006. A response 
was received from the fund on 2 February 2006 and was sent to your 
attorneys of record for a reply by 13 February 2006.  On 23 February 2006 
a response was received from attorneys acting on behalf of the employer. 
A further response was received from the fund on 20 March 2006. The 
response was sent to your attorneys on 20 April 2006 for a reply by 5 May 
2006. No reply was filed on your behalf by your attorneys. After 
considering all the written submissions, I consider it unnecessary to hold a 
hearing in this matter. My determination and the reasons therefor appear 
below.   

 
 
The complaint 
 
[2] You are aggrieved by the fact that the fund is withholding your benefit, 
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notwithstanding that the criminal proceedings (on theft charges) that were 
instituted against you by your employer were dismissed by the court. You 
state that prior to your dismissal from employment, you were forced to sign 
an admission of liability by your employer in respect of monies that were 
misappropriated from it. You state that you signed the aforesaid statement 
under duress, with the threat that criminal proceedings would be instituted 
against you if you refuse to sign the statement. You accordingly request 
this tribunal to make an order against the fund for the payment of your 
benefit together with interest thereon.  

  
 
The responses 
 
[3] The fund, in its initial response, states that it was requested by the 
 employer to withhold payment of your withdrawal benefit, in accordance 
 with the provisions of section 37D of the Act, until finalization of the 
 criminal proceedings for theft that were instituted against you by your 
 employer.  According to the fund, having been so requested, the trustees 
 looked into the matter and satisfied themselves that there was a prima 
 facie case against you and that the South African Police Service should 
 be given sufficient time to investigate the matter. The fund submits that 
 the trustees exercised their power to withhold your benefit reasonably, 
 and had carefully considered the interests of both parties to this 
 complaint. 
  
[4] The fund confirms that it has instructed its administrator to make payment 
 of your full benefit together with interest, in view of the fact you were found 
 not guilty on charges of theft that were brought against you. 
 
[5] The employer raises a technical point in response to your complaint and 
 has also dealt with the merits. The employer states that your complaint is 
 time barred since it was lodged with this office more than three years from 
 the date in which your benefit became due. It also states that you did not 
 give any reasons to justify your delay. On the merits, the employer states 
 that it has requested the fund to continue to withhold your benefit pending 
 the issuing of a determination in this matter by this tribunal. The employer 
 contends that it would be premature to release the benefits prior to a 
 decision being made by this tribunal. It confirms that the criminal matter 
 has been finalized and that you were not found guilty of the charges that 
 were brought against you.  
 
[6] The employer points out that summons have been issued against you for 
 the recovery of the monies that were allegedly stolen by you. It also states 
 that the pleadings have now been closed and the matter is ripe for trial. 
 The employer confirms that you admitted in writing your liability to it 
 on 29 July 2002.  
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[7] The fund, in its additional response, states that subsequent to its initial 
 response it received a further request from the employer to continue to 
 withhold your benefit since the employer has instituted civil proceedings 
 against you. It sates that after it considered the aforesaid request from the 
 employer it decided to withhold your benefit pending the outcome of civil 
 proceedings brought against you. 
 
[8] The fund requests that the complaint should be dismissed as it has acted 
 in accordance with its rules in withholding your benefit. 
 
 
Determination and reasons therefor 
 
[9]   Section 30H (2) provides as follows: 
 
            “The Adjudicator shall not investigate a complaint if, before the lodging of the            
  complaint, proceedings have been instituted in any civil court in respect of a                
  matter which would constitute the subject matter of the investigation.” 
 
[10] It is clear from the evidence before me that the employer has instituted 
 civil proceedings against you in the Queenstown Magistrates Court under 
 Case no 335/05, for the recovery of monies allegedly misappropriated by 
 you during February 2002 to 18 May 2002. I have had sight of the 
 pleadings in this matter and I have noted that on 18 October 2005 you 
 lodged a counterclaim against the employer. Your cause of action which is 
 relevant in this regard is set out under Claim 3 of your counterclaim and 
 reads as follows: 
             

“Claim 3 
 

9.  The Defendant in reconvention has unlawfully withheld the Plaintiff in 
 reconvention’s pension benefits which amount to approximately                                 
 R110 000.00. 

 
10. The plaintiff in reconvention abandons that portion of her pension               

        benefits which exceeds the jurisdiction of this Court. 
 

WHEREFORE the Plaintiff in reconvention claims against the      
Defendant  in reconvention an amount of: 
 

(a) …. 
(b) …. 
(c) Payment of R100 000.00 being pension benefits 

accruing to the Plaintiff in reconvention.” 
 
[11] Subsequent to the lodging of your counterclaim you lodged the 
 present complaint with this tribunal on 6 December 2006, which arises out 
 of the same subject matter. You are claiming similar relief in this tribunal 
 as that claimed in the proceedings before the Queenstown Magistrate’s 
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 Court. 
  
[12] I note that the said civil proceedings have not been finalized as yet. 
 However, Section 30H(2) only requires that the earlier proceedings, before 
 any civil Court, must have been in respect of a matter which would 
 constitute the subject matter of my investigation. It is clear that the section 
 only entails that civil proceedings must have been instituted before the 
 court of law before its provision would find application.  
 
[13] In the instant case, you lodged a counterclaim before the civil court in 
 Queenstown Magistrate’s Court against the employer before you lodged 
 your complaint with this tribunal. I am satisfied that the subject matter 
 which is before the court and this tribunal is the same and I am therefore 
 precluded by the provisions of Section 30H(2) from investigating this 
 complaint. In view of the finding that I have reached in this matter, it is, 
 therefore, not necessary for me to make a ruling on the preliminary point 
 that has been raised by the employer. 
 
[14] In the result, the complaint is dismissed.  
 
 
 
SIGNED IN CAPE TOWN ON THIS           DAY OF              2007.  
 
 
 
Yours faithfully 
 
 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
   
 
 
 
 


