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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

     Please quote our ref: PFA/FC/5307/05/LS 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – TC HEATH v SOUTH AFRICAN RETIREMENT 
ANNUITY FUND & OLD MUTUAL LIFE ASSURANCE COMPANY (SA) 
LIMITED 
 
Introduction 
 
[1] This matter concerns the fund’s refusal to pay you your retirement benefit 

prior to reaching your chosen retirement date. The complaint was received 
by this office on 12 September 2005 and a letter acknowledging receipt 
thereof sent to the complainant on 14 September 2005. On 14 September 
2005 a letter was dispatched to the respondents giving them until 5 
October 2005 to file a response to the complaint. The response dated 3 
October 2005 was received on 20 October 2005. On 28 October 2005 the 
response was sent to the complainant for a reply by 30 November 2005. A 
reply was received from the complainant on 30 November 2005. After 
considering the written submissions before me, I consider it unnecessary 
to hold a hearing in this matter. 

 
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the South African Retirement Annuity Fund and Old Mutual 
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Life Assurance Company (SA) Ltd on 20 January 2006. The parties were 
given 30 days to settle the matter failing which this office would determine 
the complaint in the ordinary course. Many complaints were settled on this 
basis but the settlement terms were not divulged to this office. However, 
on 27 February 2006 we were informed that the parties in this complaint 
had failed to reach a settlement in this case. The details of disagreement 
were not communicated to us. It is with that brief background that we now 
determine this complaint in the ordinary course. 

 
Facts 
 
[3] You became a member of the South African Retirement Annuity Fund 

(“the fund”) on 1 March 1981. The fund is administered and underwritten 
by Old Mutual Life Assurance Company (SA) Limited (“Old Mutual”). Your 
chosen date of retirement was 1 March 2018.   

 
[4] At the inception of your membership of the fund, Old Mutual issued a 

policy of insurance to the fund on your life. In terms of the policy, you were 
guaranteed a benefit of R10 691 on retirement. Your monthly contribution 
was R20 which you paid by way of a debit order. In 1989 you requested 
that life cover be incorporated into the underlying policy. This resulted in a 
monthly premium increase to R30.47 with effect from 1 January 1989.  

 
[5] In 1998, you state that you changed banks and did not realize that your 

debit order in favour of the fund had been discontinued as a result. You 
state as follows: 

 
“I was upset when I found out and telephoned Old Mutual in Cape Town to enquire 
what could be done. I was told that it could not be re-instated and could only wait for 
payout on my retirement date. None the wiser I left it at that.” 
 

Complaint 
 
[6] Your complaint is that the fund refuses to pay you your benefit. You state 

that you have to pay for your children’s university education and need the 
money for this purpose. You do not see why you have to wait until 2018 to 
gain access to the money. You state that you are no longer a South 
African citizen and ask whether this does not permit you to gain access to 
the funds now. 

 
Response 
 
[7] Both the fund and the administering insurer have submitted a response to 

your complaint. I shall refer to them collectively as “the respondents”. 
 
[8] The respondents state that according to their payment records, you made 

irregular payments in cash from April 1997. Further that on 16 May 1998, 
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a letter was sent to you advising you that if you failed to pay contributions 
your policy would be made paid-up. A copy of this letter is attached.  

 
[9] Regarding your request that you be paid your benefit now, the 

respondents refer to the Income Tax Act which requires that no member of 
a retirement annuity fund be permitted payment of any annuity before the 
age of 55 unless he has become permanently disabled. You are currently 
47 years of age and therefore not, according to the respondents, entitled 
to any benefits from the fund at this stage. 

 
Determination and reasons therefor 
 
[10] In order for a retirement annuity fund to obtain tax approval status from the 

Receiver of Revenue, part (b)(v) of the definition of “retirement annuity 
fund” in the Income Tax Act requires that the rules of the fund must 
provide that no member will become entitled to the payment of any annuity 
after he reaches the age of seventy years or, except in the case of a 
member who becomes permanently incapable through infirmity of mind or 
body of carrying on his occupation, before he reaches the age of fifty-five 
years. 

 
[11] The rationale is that in exchange for the various tax concessions granted 

to retirement annuity funds and its members, the legislature restricts a 
member’s access to his retirement savings to ensure that the monies are 
utilized for retirement and no other purpose.  

 
[12] Pursuant to the requirements of the Income Tax Act, rule 4.1 of the fund’s 

rules provides that the retirement age applicable to a member shall be in 
accordance with the provisions of the Income Tax Act. You have not 
reached the age of 55 nor are you permanently disabled. Therefore you 
are not entitled to any benefit from the fund at this stage. 

 
[13] The fund can only act in terms of its rules and South African law and the 

fact that you are no longer a South African citizen does not alter the 
position. 

 
[14] Regarding your contention that you did not realize that your debit order 

stopped when you changed banks and the respondents’ reply that you in 
any event were making cash payments by that stage, I find it unnecessary 
to canvass this issue further since irrespective of the manner in which you 
paid contributions, the consequential lapsing of your policy cannot be 
attributed to any fault on the part of the respondents. You furthermore do 
not deny in your reply to the response that you received the letter dated 16 
May 1998 from the fund. There is accordingly no basis on which I can 
grant you any relief on this score. 
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Relief 
 
[15] In the result, your complaint cannot succeed. 
 
 
DATED AT CAPE TOWN ON THIS THE       DAY OF                         2006. 
 
 
Yours faithfully 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


