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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): SEM VAN DER BERG (“the 
complainant”) v MINE EMPLOYEES PENSION FUND (“the 
respondent”)    

 
1. Introduction 
 

1.1 In contention in this complaint is the manner of the allocation and 
distribution of the death benefit to the complainant. 

 
1.2 The complaint dated 2 February 2006 was received by this office on 

6 February 2006. On 23 March 2006 a letter acknowledging receipt 
of the complaint was dispatched to the complainant. On the same 
date a letter was dispatched to the respondent giving it until 13 April 
2006 to file a response to the complainant’s complaint. A response 
dated 6 November 2006 was received from the respondent on the 
same date.  

 
1.3 After considering all the written submissions, it is unnecessary to 

hold a hearing in this matter. The determination and reasons 
therefor appear below. 

 
1.4 Save for setting out only those essential facts that are pertinent to 
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the issues raised herein, this tribunal shall not burden this 
determination by repeating the background facts as they are well-
known to the parties. 

 
2.        Facts in brief 
 

2.1 The complainant was residing with the late Mr FJJ Rossouw (“the 
deceased”) at the time of his death on 26 September 2005. 

 
2.2  The deceased was previously married to Mrs ME Rossouw (“first 

spouse”) who passed away during 1985. Out of this union three 
children were born, namely; Mrs AJ Gelderblom; Mr PS Rossouw 
and Mr FJ Rossouw. 

 
2.3  The deceased thereafter got married to Mrs W Rossouw (“second 

spouse”) who passed away on 2 May 2004.No children were born 
out of this union.  

 
2.4  The deceased had on 5 May 2004 moved out of his matrimonial 

home and went to live with the complainant in her house. 
 
2.5  The deceased had at all material times took care of his grandson 

Frederick Rossouw (“Frikkie”), the son of Mrs AJ Gelderblom, who 
was wholly dependent on the deceased since infancy. 

 
2.6 During 1994 the deceased went on early retirement. During 

September 1996 he, however, returned to the service of the mining 
industry and resumed contributing to the respondent. 

 
2.7  During early 2003, the deceased applied to be found disabled in 

order to qualify for an incapacity pension. The respondent had on 23 
July 2003 declared the deceased to be permanently disabled and 
proceeded to pay him a disability pension. 

 
2.8   Following the death of the deceased, the following benefits became 

available for distribution and allocation: 
         

• A lump sum death benefit         R26 270.16 

• A reduced spouse pension  R3 234.64 (arising from1994 
retirement) 

• A reduced spouse’s pension R759.94 (arising from 2003 
disability) 

 
2.9 The complainant was initially awarded the spousal pension.   

However, this has been stopped after the respondent was informed 
that the complainant is committing fraud; that the complainant is a 
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sister of the deceased’s second wife; that the deceased was a 
tenant in the complainant’s house and that the complainant was not 
living with the deceased as husband and wife.  

 
2.10 On 1 September 2005, the trustees of the respondent resolved on 

the following: 
 

• That the complainant and Frikkie were dependent on the 
deceased and apportioned the death benefit by awarding 
80% of the lump sum to Frikkie and 20% of the lump sum to 
the complainant. 

 

• Not to award the spousal pension to the complainant on the 
ground that the trustees were not satisfied that she qualifies 
as a spouse. 

 
3. Complaint 
 

3.1 The complainant states that she was living with the deceased as 
husband and wife at the time of his death and that they were 
intending to get married. 

 
3.2   The complainant further states that she qualifies as a spouse and on 

this basis she is entitled to the spousal pension. 
  

4. Response 
           

4.1 The respondent states that it has conducted an investigation of the 
dependants and/or beneficiaries of the deceased and made a 
finding that the complainant and Frikkie were dependent on the 
deceased and that the deceased’s three major children were self 
supporting and not dependent on him. 
 

4.2 The respondent further states that the deceased had nominated his 
second spouse and Frikkie as his beneficiaries. 
 

4.3 It is further stated by the respondent that the deceased was living 
with the complainant from 5 May 2005 until his death on 26 
September 2005. 
 

4.4 The respondent contends that, following its investigation, it is not 
satisfied that the complainant qualifies as a spouse of the deceased 
due to conflicting/contradicting evidence that came forth as to the 
nature of their relationship. 
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4.5 It is further submitted by the respondent that the benefits mentioned 
at paragraph 2.8 of this determination are incorrect in that they were 
calculated on the basis of the pre-amendment rules instead of the 
revised rules following the conversion of the respondent into a 
defined contribution fund as at 1 March 2003. 

 
4.6 The respondent seeks a ruling as to whether the complainant is a 

spouse of the deceased or not in order for it to facilitate the payment 
of a spousal pension. 

 
5 Determination and reasons therefor 

5.1 This complaint relates to the allocation and distribution of a benefit 
that became available following the death of the deceased. 
However, nothing really turns on this. The principal enquiry in this 
regard is whether or not the complainant is a spouse of the 
deceased. In this determination this tribunal proposes to address 
this issue. 
 

5.2 Section 1 of the Act defines a dependant as follows: 
 

“dependant’, in relation to a member, means- 

 
(a) a person in respect of whom the member is legally liable for maintenance; 

 
(b) a person in respect of whom a member is not legally liable for maintenance, if 

such a person- 
 
(i)     was, in the opinion of the board, upon the death of the member in fact 

dependant on the member for maintenance; 
 

(ii)    is the spouse of the member; 
 

(iii)    is a child of the member, including a posthumous child, an adopted 
child and a child born out of wedlock 

 
                    (c)   a person in respect of whom the member would have become legally liable for      

maintenance, had the mother not died.” (Own underlining) 
 

5.3 Rule 32 quat of the respondent reads: 
 
“(1)  For the purpose of this Rule, “SPOUSE” shall mean: 
  

(a) …… 
  

(b) a person of the same sex or opposite sex with whom a member or 
pensioner at the date of his death was co-habiting as if married, whom 
the Trustees in their discretion may regard as the member’s or 
pensioner’s spouse;”(Own underlining) 
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5.4 It goes without saying that in terms of the investigation conducted by 
the respondent, the majority of the interviewees indicated that the 
deceased was staying with the complainant as husband and wife 
from 5 May 2005 until 26 September 2005. It is probable that the 
deceased and the complainant were living as husband and wife. In 
addition, the respondent made a finding that the complainant was 
dependent on the deceased and awarded her 20% of the death 
benefit. The complainant could only be a dependant of the deceased 
in this instance if she was a live-in partner of the deceased. There is 
no other ground which would make her a dependant of the 
deceased, hence she was awarded 20% of the death benefit, 
otherwise she should not have benefited at all. 
 

5.5 It is inconceivable that the complainant would be a dependant of the 
deceased but not a live-in partner of the deceased. The two are 
inseparable for the legal question here is that of factual dependency. 
There is no other relationship at law between the complainant and 
the deceased which makes the complainant a dependant of the 
deceased. 

 
5.6 Rule 32 quat of the respondent expressly states that the parties 

should co-habit as if married for the other to qualify as a spouse. 
This was the situation between the complainant and the deceased. 
The duration of the relationship between the complainant and the 
deceased does not advance the respondent’s case. 

 
5.7 Rule 32 quat of the respondent requires the trustees of the 

respondent to exercise their discretion in determining whether or not 
a person is a member’s spouse. Like with the exercise of any 
discretion, the trustees of the first respondent should not fetter their 
discretion by disregarding relevant factors. It is the finding of this 
tribunal that the trustees of the respondent have fettered their 
discretion in this instance by disregarding a fact that the complainant 
and the deceased where living together as husband and wife and 
that they were intending to get married. 

 
5.8  As a general rule, where a decision has been improperly exercised, 

our courts are reluctant to substitute their own decision for that of 
another administrative functionary, but to refer the matter back to the 
functionary for a fresh exercise of discretion, unless there are 
exceptional circumstances ( see Hattingh & Others [2003] 4 BPLR 
4539 (PFA) at 4544G-H). It is the finding of this tribunal that there is 
no need to refer the matter back for reconsideration, this will be a 
waste of time and further delay would cause unjustified prejudice to 
the complainant.  
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6.   Relief  
 
 

6.1 In the result, the order of this tribunal is as follows: 
 

6.1.1 The decision of the board of trustees of the respondent that the 
complainant does not qualify for a spousal pension in terms of the 
rules of the respondent is hereby set aside. 
 

6.1.2 The respondent is further ordered to pay to the complainant the 
spousal pension that she is entitled to in terms of the rules, less 
any permissible deductions, together with the arrear pension that 
has accumulated since the decision of the trustees to revoke 
payment of same, together with interest thereon at 15,5% from 1 
October 2005 to date of final payment, within 14 (fourteen) days of 
the date of this determination.  

 
 

 SIGNED IN JOHANNESBURG ON THIS          DAY OF          2008. 
 
 
 

Yours faithfully 
 

 
 
 
 
 

MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 
 
 


