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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, 1956 (“the ACT”): M N NCHABELENG OBO M M NCHABELENG 
(ESTATE LATE: T F NCHABELENG) (“the complainant”) v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND (“the first respondent”) /OLD MUTUAL LIFE 
ASSURANCE COMPANY (SA) LIMITED (“the second respondent”) 
  
 

  1.  Introduction  
 

1.1 The complaint concerns the alleged improper distribution of a death benefit by 
the South African Retirement Annuity Fund (“the first respondent”) following 
the death of Mr T F Nchabeleng (“the deceased”).  

 
1.2 The complaint was received by this office on 8 June 2005. A letter 

acknowledging receipt thereof was sent to the complainant on 17 August 
2005. On 17 August 2005, a letter was dispatched to the first respondent 
giving it until 7 September 2005, to file a response to the complaint. On 7 
September 2005, the first respondent filed a response to the complaint 
challenging the authority under which Ms M N Nchabeleng acts. On 6 March 
2007, Mr M M Nchabeleng, the complainant in this matter submitted a power 
of Attorney which duly authorised Ms M N Nchabeleng to act on his behalf. On 
19 March 2007, the first respondent furnished its substantive response. On 8 
May 2007, this response was forwarded to the complainant and we sought his 
further submissions, if any.  

1.3 After considering the written submissions, it is consider unnecessary to hold a 
hearing in this matter. The determination and reasons therefor appear below.     
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2. The factual background     
 
2.1 The complainant lodged this complaint on behalf of his brother. The deceased 

was his brother who died on 7 December 2004. He was the owner of a 
retirement annuity policy under contract number 10277052. By virtue of his 
ownership of the policy he became a member of the first respondent until his 
death. Upon his death and by virtue of his membership in the first respondent 
it became liable to pay a death benefit to his dependants and/or beneficiaries. 
The first respodnent is administered by Old Mutual Life Assurance Company 
(SA) Limited (“the second respondent”).  

 
2.2 The deceased was married to Mrs R C Nchabeleng and as a result of that 

marriage a child was born, Miss S M L Nchabeleng (“the deceased’s 
daughter”). At the time of the deceased’s death the said marriage subsisted.  

 
2.3 The deceased nominated his wife as the beneficiary of his death benefit at the 

inception of his membership of the first respodnent.        
 

2.4 After the deceased’s death the first respondent sent the complainant a form 
entitled “Details of Dependants” in which the first respondent required such 
form to be completed by the deceased’s family member or any other person 
with personal knowledge of the deceased’s circumstances. On 1 January 2005 
the complainant completed this form before a commissioner of oaths. In the 
form the complainant attested to the fact that the deceased’s daughter was in 
his care.     

 
2.5 It appears that after the complainant had furnished the first respondent with 

the completed form it resolved that the full death benefit payable as a result of 
the deceased’s death be allocated to his wife and to his daughter to the 
complainant’s exclusion. Therefore, with effect from 5 March 2005, the death 
benefit became payable.      

 
2.6 After the trustees of the first respondent allocated the full benefit to the 

deceased’s wife and to his daughter the complainant wrote a letter to the first 
respondent dated 29 March 2005, requesting that it provide the complainant 
with reasons for its decision of excluding him. Further, he indicated to the first 
respondent that because the deceased had nominated him as beneficiary and 
that the deceased’s nomination was confirmed by the first respondent in a 
letter dated 14 December 2002, therefore, the first respondent should have 
included him in the distribution.  

 
2.7 The full death benefit payable was R74 000.22. The deceased’s wife elected 

to be paid a maximum amount of R33 847.56 in cash which was duly paid to 
her by the first respondent on 5 March 2005. Further, she elected that the 
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balance of the benefit be paid to her in monthly installments of R236.33 until 1 
December 2014.        

 
3. The complaint 
 
3.1 The nature of the complaint is that the trustees of the first respondent erred in 

excluding the complainant in the distribution of the deceased’s death benefit.     
 
3.2 The complainant contends that in distributing the death benefit the provisions 

of section 37C(bA) were not adhered to by the first respondent, since the 
complainant as nominee of the deceased’s death benefit was excluded from 
the death benefit distribution  

 
3.3 He alleges that as there is no trust fund set up by the first respondent for the 

benefit of the deceased’s daughter’s portion of the benefit the first respondent 
failed to allocate such benefit to her. He further seeks details in respect of the 
trust which was set up.  

 
3.4 The relief the complainant seeks is for the first respondent to equally distribute 

the death benefit between the complainant, the deceased’s wife and daughter. 
Further, he wants interest to be added to the portion of the complainant’s 
benefit from the date that it became payable.   

 
4. The first respondent’s response  
 
4.1 Ms S Smit, the first respondent’s trustee, submitted a response on behalf of 

the first respondent. The first respondent confirms that the deceased was 
married to his wife on 2 December 1994, until his date of death. Further, she 
contends that as a result of the marriage a child was born.  

 
4.2 She submits that at the inception of the deceased’s policy the deceased 

nominated his wife as the only beneficiary. However, she submits that on 10 
November 2002, he nominated the complainant as the beneficiary of his 
policy.   

 
4.3 Further, she submits that in terms of section 37C of the Act the fund’s trustees 

investigated the deceased’s circumstances and they established that there are 
two dependants, namely, his wife and daughter, and the complainant who is a 
nominee.    

 
4.4 Furthermore, she says in terms of the first respondent’s investigations into the 

complainant’s circumstances and that of the deceased’s wife and daughter it 
established that the deceased’s wife was 32 years of age working as a cashier 
and earning R1000,00 monthly with no pension benefits and medical aid 
benefits. It was further submitted that the deceased’s wife’s monthly income 
was insufficient.  
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4.5 She further submitted that the trustees of the first respondent established that 

the deceased’s minor daughter was 7 years of age, a learner and under the 
care of her mother, the deceased’s wife.   

 
4.6 Regarding the complainant’s circumstances she submits that it became clear 

to the first respondent that he is employed as a school principal and earning a 
gross salary of R11 280.25 monthly and a net salary of R7 609.01 after all 
deductions as shown on his pay slip. Further, he is a member of a pension 
fund and medical aid fund. Therefore, she says he was not financially 
dependant on the deceased at the time of his death.  

 
4.7 Moreover, she submits that the complainant was a beneficiary of one of the 

deceased’s life policies, policy 9982407 the proceeds of which was 
transferred, on 15 December 2004 and 21 December 2004, into the 
complainant’s bank account in the amounts of R20 000,00 and R8 715.76, 
respectively.  

 
4.8 She contends that the first respondent adhered to section 37C(1)(bA) of the 

Act in that it duly considered the deceased’s dependants and nominees.  
 
4.9 She contends further that the first respondent did not make a separate 

distribution to the deceased’s daughter as she is in the care of the deceased’s 
wife who is her biological mother and legal guardian. Further, she says the first 
respondent could not create a trust fund on behalf of the deceased’s daughter, 
however, even if it was created the first respondent would not have been able 
to pay her portion of the death benefit into the trust without the consent of the 
deceased’s wife who is her legal guardian.  

 
4.10 It is submitted that the first respondent in reaching the decision to exclude the 

complainant and only include the deceased’s wife and daughter in the death 
benefit distribution it took into account the parties respective ages, financial 
circumstances, the extent of their dependency, their ability to maintain 
themselves, their educational and work experience, their future earning 
potential and prospects for the future. She submits that the first respondent 
deems its distribution equitable.  

 
5.  Determination and reasons therefor     
 
5.1 The complainant contends that the first respondent erred in excluding the 

complainant in the death benefit distribution. The complainant’s basis for 
contending that the first respondent erred in its decision is that the deceased 
nominated the complainant as beneficiary of the policy. Further, he contends 
that in distributing the death benefit the provisions of section 37C(bA) were not 
adhered to by the first respondent.       
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5.2 In terms of section 37C of the Act the fund’s first task in distributing the death 
benefit is to identify potential beneficiaries who are dependants and/or 
nominees. Section 1 defines a dependant as follows:  

 
“(a)    a person in respect of whom the member is legally liable for  maintenance;   
 
(b)  a person in respect of whom the member is not legally liable for maintenance, 
if    such person- 
 
(i) was, in the opinion of the board, upon the death of the member in fact 
dependent  on the  member for maintenance; 
(ii) is the spouse of the member, including a party to a customary union according 
to  Black law and custom or to a union recognized as a marriage under the tenets 
of  any Asiatic religion; 
(iii) is a child of the member, including a posthumous child, an adopted child and 
an  illegitimate child; 
(c) a person in respect of whom the member would have become legally liable for 
 maintenance, had the member not died;” 

 

5.3 It is common cause that the deceased nominated the complainant as a 
beneficiary. However, the first respondent’s trustees decided to allocate the full 
benefit to the deceased’s wife and daughter as they state they identified them 
as the deceased’s dependants. It is clear that the provisions of section 37C of 
the Act obliges the trustees to consider the interests of dependants as a 
priority in the distribution of a death benefit. It follows that the trustees are not 
bound by the nomination form in the distribution of the death benefit. The 
deceased’s wishes in nominating the complainant as beneficiary to this 
retirement policy is but one factor to be taken into account by the trustees but 
is by no means of itself binding on the trustees (see Mashazi v African 

Products Retirement Benefit Provident Fund [2002]8 BPLR 3703(W) at 3705I-
3706C). Further to this, rule 5.5 of the first respondent’s rules provides that 
other than the joint pension payable to the designated dependants in terms of 
these rules, the death benefit will be payable in terms of section 37C of the 
Act.  

 
5.4 In terms of section 37C of the Act, Paragraph (a) dependants are those 

dependants that depended on the deceased for maintenance as a result of a 
legal obligation. In this matter, the trustees were bound to put the interests of 
both the deceased’s wife and the deceased’s child first before it allocated any 
portion of the death benefit to the complainant as he was not a dependant of 
the deceased. The complainant does not dispute that the deceased’s wife and 
child were dependant on the deceased for maintenance at the time of his 
death. Further, it is clear that the minor child resides with the deceased’s wife 
who is her legal guardian. Furthermore, it is clear that the complainant was not 
dependant on the deceased at the time that he passed away. It is in fact the 
complaint’s version that the complainant is a school principal who is capable of 
supporting himself.      

 
5.5 Upon the deceased’s death, the trustees have a discretion in paying the 
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benefit concerned. Furthermore, section 37C(1)(a) of the Act regulates the 
disposition of pension benefits upon the death of a member and provides: 

 
 “If the fund within twelve months of the death of the member becomes aware of or traces a 

dependant or dependants of the member, the benefit shall be paid to such dependant or, as 
may be deemed equitable by the fund, to one of such dependants or in proportions to some of 
or all such dependants.” 

 

5.6  Moreover, section 37C(1)(bA) provides: 
 
 “If a member has a dependant and the member has also designated in writing to the fund a 

nominee to receive the benefit or such portion of the benefit as is specified by the member in 
writing to the fund, the fund shall within twelve months of the death of such member pay the 
benefit or such portion thereof to such dependant or nominee in such proportions as the board 
may deem equitable: Provided that this paragraph shall only apply to the designation of a 
nominee made on or after 30 June 1989: Provided further that, in respect of a designation 
made on or after the said date, this paragraph shall not prohibit a fund from paying the benefit, 
either to a dependant or a nominee contemplated in this paragraph or, if there is more than 
one such dependant or nominee, in proportions to any or all of those dependants and 
nominees.  

 
5.7 Section 37C(1)(a) of the Act is peremptory in the regulation of the disposition 

of pension benefits upon the death of a member. It gives the fund’s trustees 
discretion in the apportionment of a death benefit. They can pay it to such 
dependants and/or nominees as they deem equitable.  

 
5.8 The complainant is of the view that the first respondent erred when distributing 

the death benefit as the complainant says it failed to adhere to the provisions 
of section 37C(bA). It is not clear from the complainant’s complaint in which 
respect the first respondent failed to adhere to the said provisions. The section 
provides that upon the First respondent becoming aware of the deceased’s 
dependants or nominees it shall pay the benefit or such portion thereof to such 
dependant/s or nominee/s in such proportions as the board may deem 
equitable.   

 

  5.9 In Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 
paragraphs 24 and 25 this Tribunal said:  

 
   “When making an “equitable distribution” amongst the dependants the board of      
 management has to consider the following factors: 
 

• the age of the dependants; 
   

• the relationship with the deceased; 
 

• the extent of dependency; 
 

• the wishes of the deceased placed either in the nomination and/or his last will ; 
and  
 

• financial affairs of the dependants including their future earning capacity 
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 potential;  
 
In making their decision, trustees need to consider all relevant information and ignore 
irrelevant facts.” 

 
5.10 It is evident from the above that the board of trustees is vested with a 

discretionary power to decide on an equitable distribution of the death benefit.  
 
5.11 In casu, the trustees decided to allocate the entire benefit to the deceased’s 

wife and child to the complainant’s exclusion as he was not a dependant of the 
deceased.  

 
5.12 Further, cognizance had to be taken of the small amount available for 

distribution. The distribution which the complainant seeks on an equal basis 
between the deceased’s wife, child and the complainant cannot be sustained 
as the amount of R74 000.22 is not sufficient to provide for the needs of the 
deceased’s dependants and that of the complainant who was nominated. As 
stated above, the object of section 37C of the Act is to ensure that those 
persons who were dependant on the deceased are not left destitute by his 
death. Therefore, the trustees exercised their discretion reasonably in deciding 
to allocate the entire death benefit to the deceased’s wife and child.  

 

5.13 The first respondent investigated the complainant’s financial position and that 

of the deceased’s wife and daughter and established that his wife and 

daughter were financially dependant on him. However, in the first respondent’s 

investigation regarding the complainant’s financial dependency on the 

deceased it established that he was not financially dependant on him at the 

time of his death. Thus, his financial position could reasonably be considered 

as sound. However, the same could not be said about his wife and daughter.   

 

5.14 The complainant also submitted that the amount paid to the deceased’s wife in 

her capacity as legal guardian of the minor child should have been put in a 

trust fund for the benefit of the minor child. I can find no basis for this 

submission and the complainant advances no reasons for this. He further does 

not allege that the deceased’s wife is incapable of looking after her child’s best 

interests.  
 
5.15 We are satisfied that the trustees have properly exercised their discretion and 

taken relevant factors into account when making the distribution and discarded 
irrelevant ones.  

 

5.16 This tribunal finds no reasonable grounds to interfere with the trustees’ 

decision.  

 

5.17 In the result, the complainant’s complaint cannot succeed.  
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DATED AT JOHANNESBURG ON THIS             DAY OF        2008. 
 
 
 
Yours faithfully 
 
 
 
 
 
_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR   
  
 

 

 

 

 


