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                                              Please quote our ref: PFA/MP/13349/2007/LN 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): J T MAGAKWE (“the complainant”) 
v PRIVATE SECURITY SECTOR PROVIDENT FUND (“the first 
respondent”), NBC HOLDINGS (PTY) LTD (“the second respondent”) 
& MAGNUM SHIELD SERVICES (PTY) LTD (“the third respondent”) 

 
1. Introduction 
 

1.1 This complaint concerns the non-payment of a withdrawal benefit by 
the first respondent to the complainant. 

 
1.2 The complaint was received by this office on 11 April 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 30 April 
2007. On 15 May 2007 a letter was dispatched to the second 
respondent giving them until 14 June 2007 to file their response to the 
complainant. This office received a response from the second 
respondent on 30 May 2007.  

 
1.3  Having considered the written submissions filed before this office, it is 

considered unnecessary to hold a hearing in this matter. The 
determination and reasons therefor appear below.   

    
  1.4   As the background facts are well-known to all parties, these shall be 

repeated only to the extent that they are pertinent to the issues raised 
herein. 

 
 
2      Factual background 
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2.1  The complainant worked for the third respondent from 28 July 1997 
until 11 July 2006 when he resigned. He was a member of the first 
respondent during that period.  

 
2.2 The complainant submitted that he filled the withdrawal claim form 

and submits same to the third respondent who has not yet sign it 
despite numerous inquires he made. He submits that he has not yet 
received his withdrawal benefit. 

 
3.      Complaint 
          
       3.1  The complainant’s complaint is, quite predictable from the factual 

background outlined above, that he wants payment of the withdrawal 
benefit that is due to him. He laments the long delay in receiving his 
benefit and the allegedly negligent conduct by the parties concerned 
in light of the numerous enquiries he has made with them without 
receiving proper explanations. 

 
4.  Response 

 
 4.1    Mr. Khomotso Moloisi filed a response on behalf of the first 

respondent. He submitted that the complainant was a member of the 
first respondent. He commenced membership of the first respondent 
with effect from 28 July 1997 until 11 July 2006 and became entitled 
to a withdrawal benefit payable by the first respondent. 

 
4.2 He advised that the administrators of the first respondent have 

investigated this matter and confirmed that the withdrawal claim form 
which they received was not signed or stamped by the third 
respondent as required when a withdrawal claim is lodged. He 
confirmed that the administrators had sent an email to the third 
respondent requesting the said information and they are still waiting 
for response.  

 
 
  5.    Determination and reasons therefor 
 

     5.1   None of the parties strongly dispute the fact that the complainant is 
entitled to his withdrawal benefit and ought to have received payment 
since 2006. However, a purely administrative requirement of the 
administrator, namely the completion and submission of a withdrawal 
notification form, has not been met by the third respondent. This has 
resulted in the complainant not receiving his benefit. 

 
  5.2 The delay in effecting payment to the complainant is inexcusable. We 

do not understand the reason why the third respondent is refusing to 
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sign the complainant’s withdrawal notification form. This behaviour is 
not in accordance with the law.  

 

        5.3  The conduct of the third respondent in this matter is to be severely 
deprecated. It is now trite law that the third respondent owes a duty of 
good faith to its employees (see Rwexwana v Idaho Spur Provident 
Fund and Others (2005) 7 BPLR 640 (PFA) and Tek Corporation 
Provident Fund and others v Lorentz (2000) 3 BPLR 227 (SCA) at 
235C). It is essential for the third respondent to complete the 
withdrawal notification form indicating the cause of termination of 
employment. This, in turn, allows the first respondent to determine 
which benefit is payable.  As a result of this omission (be it intention or 
negligently), the complainant has been deprived of his withdrawal 
pension benefit since 2006.  

 
   5.4  There has also been no sufficient response from the administrators of 

the first respondent. The administrators of the first respondent are 
also partially to blame in this matter. In terms of sections 7C and 7D of 
the Act they are required to, inter alia, act with due care, diligence, 
good faith and impartiality in respect of all members and beneficiaries. 
The administrators should have compelled the third respondent to 
complete withdrawal notification form. After it had refused to do so, it 
should have approached this office for an order obliging the third 
respondent to complete the form and effect payment. Instead, it sat 
idly by for almost a year to the detriment of the complainant. Lastly 
and most importantly, had the complainant been legally represented, 
this office would have had no hesitation in making a costs award 
against the first respondent or even against the trustees in their 
personal capacities. 

 
 
    6    Relief 
 

   In the result, this office makes the following order: 
 

        6.1 The third respondent is ordered to complete the complainant’s 
withdrawal notification form and submit it to the first respondent, within 
seven days of the date of this determination. 

 
6.2 If the third respondent fails to comply with paragraph 6.1, the first 

respondent must accept the complainant’s version as reason of the 
termination of employment and pay his benefit within 14 days of the 
date of this determination. 
 

6.3 The first respondent must calculate the interest at the rate of 15.5% 
per annum as from 11 July 2006 and the third respondent is ordered 
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to pay the interests. 
 
 

 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
 
Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
    


