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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – S J MAHLANGU (on behalf of W J 
HLATSHWAYO) (“the complainant”) v MINEWORKERS PROVIDENT FUND 
(“first respondent”); S HLATSHWAYO (“second respondent”); L 
HLATSHWAYO (“third respondent”); A HLATSHWAYO (“fourth 
respondent”); F HLATSHWAYO (“fifth respondent”); T HLATSHWAYO 
(“sixth respondent”); T HLATSHWAYO (“seventh respondent”); B 
HLATSHWAYO (“eighth respondent”) AND B HLATSHWAYO (“ninth 
respondent”) 
 
1. Introduction 
 
1.1 This matter concerns the delay in payment of a death benefit, or a portion 

thereof, to the complainant’s minor daughter. 
 
1.2 The complaint was received by this tribunal on 9 January 2006. On              

16 February 2006 a letter acknowledging receipt of the complaint was 
sent to the complainant. On the same date a letter was dispatched to the 
first respondent, giving it until 9 March 2006 to submit its response to the 
complaint. Responses from the first respondent, which were also 
forwarded to the complainant, were received on 22 May 2006 and 29 
March 2007. On 10 September 2007 the second to ninth respondents 
were joined to these proceedings in terms of section 30G(d) of the Act 
and a joint response was received from them on 29 October 2007. The 
complainant sent further correspondence to this office on 10 April 2006, 
25 April 2006, 16 November 2006 and 9 October 2007.  
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1.3 Subsequent to considering the written submissions before this tribunal, it 

is unnecessary to hold a hearing in this matter. The determination and 
reasons therefor follow.  

 
2. The background facts  
 
2.1 The complainant is the mother of Ms. W.J. Hlatshwayo (“the minor 

daughter”), a minor female who was born on 19 February 1996. The 
complainant alleges that she was in a relationship with Mr. J.J. 
Hlatshwayo (“the deceased”) before his death and that the minor 
daughter was dependant on the deceased. The deceased had eight 
children with his wife who passed away in November 2001. The eight 
children were joined as the second to ninth respondents in this complaint.    

 
2.2  The deceased was a member of the first respondent by virtue of his 

employment with Deyker Coal Mine. The deceased passed away on 20 
April 2003. Subsequent to the deceased’s passing away the first 
respondent became liable to pay a death benefit in terms of its rules and 
the Act to the identified dependants of the deceased. Initially a net death 
benefit of R90 728.04 was payable to the deceased’s dependants. The 
first respondent has not finally decided on a distribution amongst the 
identified dependants of the deceased, but in the interim they have 
remitted R14 448.64 of the death benefit to the second and third 
respondents for the maintenance of the second to ninth respondents until 
a final decision on the distribution of the death benefit is made. 

 
3. The complaint 
 
3.1 The complainant alleges that the minor daughter is the daughter of the 

deceased and was dependant on him before his death. Therefore, the 
first respondent is liable to pay a portion of the death benefit to her for the 
benefit of the minor daughter, but the first respondent has delayed in 
making any benefit payment to her. 

 
4. The responses 
 
4.1 In its initial response the first respondent confirmed that the deceased 

was a fund member and that a death benefit is payable to his 
dependants. Notification of the deceased’s death was received in July 
2003, whereafter the first respondent embarked on an investigation to 
determine the deceased’s dependants. The first respondent was 
informed that although the deceased had been married, his wife had died 
in November 2001. The deceased listed eight children (the second to 
ninth respondents herein) on his “dependant declaration” form on 21 
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February 2003 and had nominated his two eldest children as 
beneficiaries.  

 
4.2 The principal officer further confirmed that the first respondent had 

received an affidavit of dependency from the complainant in July 2004, in 
which she stated that she was the girlfriend of the deceased and that the 
minor daughter was a dependant of the deceased before he died. The 
minor daughter was seven years old when the deceased passed away. 

 
4.3 The principal officer advised that a dispute arose amongst the 

deceased’s family members regarding who the guardian of the minor 
children should be. As a result, the trustees decided to make an interim 
payment of 10% of the total benefit to the third respondent to maintain the 
minor children while the dispute was being resolved. The principal officer 
advised that it was necessary to determine who would have custody of 
the minor children as a trust was to be established for the minor children. 
The trust company would have to be given instructions regarding the 
payment of the monthly benefit from the trust. The principal officer further 
advised that an amount of R80 292.22 is still held by the first respondent 
pending resolution of the custody dispute. As a result of the outstanding 
query regarding custody, the trustees did not consider the actual 
distribution to each of the dependants.  

 
4.4 The principal officer admitted that the trustees have a responsibility in 

terms of section 37C of the Act to take a decision regarding distribution of 
the death benefit and that the custody dispute should not “hold up” the 
trustees’ decision regarding the actual distribution of the benefit. The 
principal officer, on behalf of the trustees, undertook to take a decision 
regarding distribution of the death benefit “urgently” and further undertook 
to advise the complainant of any distribution made in respect of the minor 
daughter. 

 
4.5 A subsequent response was received from the acting principal officer of 

the first respondent on 29 March 2007. He advised that there were 
interviews with various members of the deceased’s family, which took 
place on 26 June 2003. The third respondent also submitted an affidavit 
of dependency listing herself and her seven siblings as the deceased’s 
beneficiaries. The interview with the deceased’s children revealed that 
since their mother passed away in November 2001 there was “no 
stability” in the home. The second respondent, who is the deceased’s 
eldest child, was out on bail as he had been arrested for theft. The eldest 
daughter, the third respondent herein, proposed that the younger minor 
children should live with their aunt, but the aunt was mentally ill and the 
minor children were unhappy with this arrangement. The second 
respondent was also trying to get involved with the childrens’ living 
arrangements, but the children were also unhappy with this. 



 

 

4 

 
4.6 A week before the above-mentioned interview the third respondent, 

together with the complainant, visited the first respondent’s offices and 
interim payments were made to the third respondent for the maintenance 
of the minor children. The acting principal officer advised that a total of 
R14 448.64 was paid towards the interim maintenance of the second to 
ninth respondents to date. A balance of R76 279.40 of the death benefit 
remains to be distributed to the deceased’s identified dependants. 

 
4.7 The second to ninth respondents sent a joint response to the complaint. 

They advised that they have agreed that the death benefit should be 
used to build a house for them, pay school fees for the minor children 
who are studying and for their general maintenance. 

 
5 Determination and reasons therefor 
 
5.1 The payment of death benefits by the first respondent is regulated by 

section 37C of the Act, read in conjunction with the definition of a 
“dependant” in section 1, and the rules. The primary purpose of section 
37C is to protect those who were financially dependent on the deceased 
during his lifetime. It is the board of management’s responsibility when 
dealing with payment of death benefits to conduct a thorough 
investigation to determine the dependants, to thereafter decide on an 
equitable distribution and finally to decide on the most appropriate mode 
of payment of the benefit allocated.   

 
5.2 In order for the trustees to ensure that they make an equitable distribution 

of the benefit, they need to undertake an investigation to determine the 
dependants. The board must then decide on a distribution of the death 
benefit after the deceased’s dependants have been properly identified. 
The legislature has drawn a clear distinction between a nominee and a 
dependant and it is not possible for any one person to qualify as a 
dependant and a nominee. Therefore, since the eight children and the 
minor daughter are dependants in terms of paragraph (a) of the definition 
of “dependant” in section 1 of the Act rather than nominees, sub-section 
37C(1)(a), and not  sub-section 37C(1)(bA), is applicable to the present 
distribution. Reference is made to the case of Nieuwenhuizen v SAB Staff 
Provident Fund and Another [2000] 12 BPLR 1413 (PFA) at paragraph 
21, where the mutual exclusivity between nominees and dependants is 
analysed. Section 37C(1)(a) reads as follows: 

 
  “If the fund within twelve months of the death of the member 

becomes aware of or traces a dependant or dependants of the 
member, the benefit shall be paid to such dependant or, as may 
be deemed equitable by the board, to one of such dependants or 
in proportions to some of or all such dependants.” 
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5.3 The board normally has twelve months within which to trace and identify 

the possible dependants who may share in the benefit. Firstly in this 
regard, the duty to trace and identify dependants rests on the first 
respondent and it must take all reasonable steps to identify the 
dependants. There is no duty on a dependant to come forward and prove 
that he or she is a dependant (see Mthiyane v Fedsure Life Assurance 
Ltd and Others (2) [2002] 5 BPLR 3460 (PFA)). Secondly, there is also no 
compulsion on the board to make payment after the 12 months has 
lapsed, if the board is of the opinion that there is a need for further 
investigation (see Dobie NO v National Technikon Retirement Pension 
Fund [1999] 9 BPLR 29 (PFA) at p38A to 39C and Khutswane v Malbak 
Group Pension Fund and Another [2000] 12 BPLR 1354 (PFA) at 
paragraphs 15 to 18).  

 
5.4  However, it does not mean that the board can be dilatory in its decision. If 

the board without good reason fails to take a decision timeously, it will 
amount to maladministration. In essence then, the duty to pay is not 
dependent on the expiry of the 12 month period, but rather on whether 
the board is satisfied that it has investigated and considered the matter 
with due diligence and is in a position to make an equitable allocation. 

The question whether the board acted properly under section 37C(1)(a) 
will therefore not necessarily be determined with reference to the time 
frame. The relevant question will always be whether the board took all 
reasonable steps to identify and trace all possible dependants, so as to 
allow them to distribute the benefit in the most equitable manner to the 
correctly identified dependants.  

 
5.5 In the present matter the principal officer and the acting principal officer 

correctly pointed out that the first respondent initially had problems in 
identifying who had custody of the minor children. They imply that, as a 
result, the first respondent has been unable to distribute the death 
benefit. If this was the only consideration it would be prudent in such 
circumstances to be cautious in making a distribution. However, one must 
also factor in the considerable length of time that has elapsed since the 
deceased passed away on 20 April 2003 and the fact that no distribution 
of the death benefit has taken place to date. There also appears to be 
little in the form of further investigation of the potential beneficiaries’ 
circumstances after the interview that took place in 2003. 

 
5.6 Further, in his response of 22 May 2006 the principal officer admitted that 

the custody dispute should not “hold up” the board’s decision with regard 
to the distribution of the death benefit and he undertook to take a decision 
regarding the distribution of the benefit “urgently.” But, almost eighteen 
months later, the board has not taken a decision regarding identifying the 
potential beneficiaries and the distribution of the benefit. The result has 
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been that the potential beneficiaries bear the brunt of the first 
respondent’s tardiness, as is evidenced by this complaint.  

 
5.7  As mentioned in paragraph 5.3 supra, it is the first respondent’s 

responsibility to identify and trace dependants and thereafter determine 
an equitable distribution. It cannot abrogate this responsibility to the 
dependants or to this tribunal. The first respondent has had more than 
four years to resolve any contradictions in the information that was 
received during 2003, but has not done so. Thus, the investigation to 
ascertain dependants is incomplete and the trustees are unable to 
properly exercise their minds to determine who the dependants are. 
Prudence has given way to inaction and an abrogation of responsibility in 
this matter.  

 
5.8 This tribunal is of the view that the considerable lapse of time between 

the notification of the deceased’s death and thereafter the lack of a 
proper investigation by the first respondent to ascertain the correct facts, 
despite being aware of the need for it, together with the prejudice 
suffered by the complainant as well as the second to ninth respondents, 
because they have been deprived of a potential benefit from the first 
respondent, amounts to maladministration of the first respondent. The 
principal officer admitted in May 2006 that a distribution decision needs to 
be taken “urgently,” but eighteen months later the board has still not 
taken such a decision. This inaction and negligence on the part of the first 
respondent falls to be rectified. 

 
6. Relief 
 
6.1 In the result, this tribunal makes the following order: 
 

The first respondent is ordered to conduct a proper investigation to 
determine the dependants of the deceased, to make an equitable 
distribution in terms of section 37C of the Act and to pay the benefit to the 
dependants within one month of the date of this determination, together 
with interest thereon at the rate of 15.5% per annum computed from 9 
January 2006 to date of payment. 

 
 
 
SIGNED AT JOHANNESBURG ON THIS      DAY OF      2008 
 
 
 
 
 
Yours faithfully  
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Mamodupi Mohlala 
Pension Funds Adjudicator  
  


