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    Please quote our reference: PFA/GA/19214/2007 
     
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – OOSTHUIZEN S (“the 
complainant’’) v CENTRAL RETIREMENT ANNUITY FUND (“the 
respondent”) 

 
1. Introduction 
 
[1.1] This complaint concerns calculation of a retirement annuity benefit. 
 
[1.2] The complaint was received by this office on 21 August 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 22 January 
2008. On the same date a letter was dispatched to the respondent giving it 
until 22 February 2008. A response was received from the respondent on 
13 February 2008.  

  
[1.3] After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reason therefore 
appear below. 

 
2. Factual Background 
 
[2.1] The complaint became a member of the respondent by virtue of two 

retirement annuity policies he took with the respondent. He terminated the 
policy contract prematurely. 

 
3. Complaint 

 
[3.1] The complainant submitted that he had two policies with the respondent 

and that both were paid out to him in April 2003. 
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[3.2] He submitted that at that stage he had reached the age of 55, which is the 

early retirement age as required by the respondent. 
 
[3.3] The complainant submitted that in April 2005 he requested the respondent 

to pay him the balance of the retirement benefit as the latter had not paid 
him the benefit in full. 

 
4. Responses 
 
[4.1] This office received responses from Mrs D E Ozrovech, the Principal 

Officer of the respondent and from the Legal Advisor of the respondent, P 
G Jonker. 

 
[4.2] Mrs D E Ozrovech submitted that the complainant and the respondent 

entered into a contract in terms of which the complainant paid 
contributions to the respondent in return of the respondent taking policies 
on the life of the complainant. 

 
[4.3] She explained that the complainant was responsible for electing the policy 

that he/she preferred. Further that the policy benefits became payable 
when the complainant retired. 

 
[4.4] Mrs D E Ozrovech submitted further that the contributions are paid directly 

to the insurer which in turn applies the contributions as premiums under 
the policies. 

 
[4.5] She submitted that as a result of the complainant’s early retirement, the 

policy contracts had to be terminated prematurely. 
 
[4.6] Mrs D E Ozrovech further submitted that the respondent is a registered 

pension fund organization which operates exclusively by way of individual 
policies taken in respect of each of the members. 

 
[4.7] She submitted that section 13 of the Act provides that the rules of the fund 

shall be binding on the fund, the members, shareholders and officers 
thereof and any person who claims under the rules. 

 
[4.8] Mrs D E Ozrovech referred to the following rules of the respondent: 
 

   “Rule 1 of Part 7 
 

1 A MEMBER can decide what CONTRIBUTION he will make to the FUND, 
subject to a minimum determined by the ASSURER in accordance with his 
normal practice. CONTRIBUTIONS commence on the date of 
commencement of membership and are payable after that as agreed 
between the MANAGEMENT COMMITTEE and the ASSURER. A MEMBER 
a member can change his CONTRIBUTION subject to such conditions as 
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laid down by the ASSURER in consultation with the MANAGEMENT 
COMMITTEE. 
 

      Rule 2 of Part 7 

 
2.        A member’s contributions are payable during the period determined in   

the policy issued on his life. 
 

If a MEMBER’s CONTRIBUTIONS cease after he has already paid 
sufficient CONTRIBUTIONS so that the POLICY issued on his life has a 
paid-up value in accordance with the practice of the ASSURER, the 
ASSURER converts the policy to a paid-up POLICY for reduced benefits. 
The Member will then have the right to apply for the reinstatement of his 
benefits, partially or in full, and the MANAGEMENT COMMITTEE in 
consultation with the ASSURER will consider a proposal on receipt of: 

 
2.1  All arrear CONTRIBUTIONS together with interest at such a rate as    

 determined by the ASSURER  from time to time; and  

 
2.2 Satisfactory proof of assurability where the ASSURER requires such    

proof. 
 

 
      Rule 4 and 5 of Part 8 

 
   Liability 
 

4. The liability of the FUND is restricted to the values of the POLICIES and   
investment in UNIT TRUSTS SCHEMES held on behalf of a specific 
MEMBER. 

 
5.       The overall liability of the ASSURER is determined by the conditions of  

       the POLICIES and ASSURER is not restricted by these rules or any      
       amendments to these rules.” 

 

[4.9] She contended that the complainant stopped the contributions of the 
policy contracts prematurely and as a result failed to do his part as 
provided in the rules of the respondent. 

 
[4.10] Mrs D E Ozrovech submitted that the complaint is not about the execution 

of the duties of the respondent but rather the execution of the duties by the 
insurer in respect of the operation of the actual rules of the policies which 
constitute long term insurable business as defined in and regulated under 
the Long Term Insurance Act 52 of 1998 (“the Long term Insurance Act”). 

 
[4.11] She averred that the respondent had been advised that a grievance such 

as this one does not constitute a complaint as defined in the Act. Further 
that it does not relate to maladministration of the respondent. 

 
[4.12] She contended that the policies of the complainant are life policies as 

defined in the Long Term Insurance Act and that the insurer must ensure 
that the policies are actuarially bound. 
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[4.13] She concluded that the respondent and the administrator have acted in 

terms of the rules. 
 

The insurer’s response 
 
[4.14] Most of the response from the insurer is similar to the one submitted by 

the respondent. What follows therefore are matters which were not 
attended to by the respondent. 

 
[4.15] P G Jonker submitted that section 34 of Insurance Act 27 of 1943 (“the 

Insurance Act”) prohibited the insurer from charging policy premiums and 
from providing the policy benefits which are not in accordance with the 
table of rules of premiums and therefore the complainant (or this office, a 
court or arbitrator) cannot require the insurer to provide policy benefits 
which are not in accordance with the table contemplated in section 34. 

 
[4.16] P G Jonker further submitted that section 46 of the Long Term Insurance 

Act provided as follows: 
 
  “A long-term insurer shall not-- 

a) enter into any particular kind of long-term policy unless the statutory actuary  

is satisfied that the premiums, benefits and other values thereof are 
actuarially sound; 

b) make a distinction between the premiums, benefits or other values of  

different long-term policies unless the statutory actuary is satisfied that the 
distinction is actuarially justified; or 

c) award a bonus or similar benefit to a policyholder unless the statutory  

actuary is satisfied that it is actuarially sound and that a surplus is available 
for that purpose.” 

 
[4.17] P G Jonker contended that the insurer or the respondent cannot be 

required to provide the policy benefits and values which do not comply 
with section 46 of the Long-Term Insurance Act.    

 
[4.18] P G Jonker confirmed that the complainant’s policy number 13904204x8 

commenced on 1 April 1994 with the maturity date of 1 April 2011 at a 
monthly premium of R618,56 and increased with 15% on every policy 
anniversary, further that the policy was invested in the insurers Balanced 
Fund  portfolio and the maturity value thereof would be R122 083.00. 

 
[4.19] P G Jonker submitted that when the complainant requested that that a 

policy should be terminated on 1 May 2003, the early retirement benefit 
was calculated as follows: 
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 13904204x8 

Total annual premiums up to 30/04/2003  R120   433, 41 
Less Total policy fees 
Total cost of administration 
Total of cost rider benefits 

 R         831,96 
 R      5 436,37 
 R    10 873,28 

Equals: Total investment amount  R103   291,80 
Less: Cost of cover  R  20  752, 71 
Plus: Investment growth  R     4  468,40 
Equals: Fund value of policy on 01/05/2003 prior to 
early termination 

 R   87  007,49 

Less: Early termination charge  R       9 717,57 
Early retirement benefit on 01/05/2003  R     77 289,92 

 
[4.20] P G Jonker submitted that policy 14215787x4 commenced on 1 August 

1994 with a contracted maturity of 1 August 2005 at a single premium of 
R15 000,00 and that it was invested in the insurer’s Bonus Fund portfolio 
and was to provide a minimum maturity value of R244 308,00 

 
[[4.21] Further that when the complainant terminated the policy at early retirement 

the retirement on 1 May 2003 the retirement was calculated as follows:  
 
   

 14215787x4 

 
Single Premium payment on 21 July 1994 

 
R150 000,00 

Plus: Investment growth R181 819,93 

Equals: Fund value of policy on 01/05/2003 prior 
to early termination 

R331 819,93  

Less: Market adjustment R  59 727,57 
Early retirement benefit on 01/05/2003 R272 092,36 

  
 

 
[4.22] P G Jonker submitted that most of the expenses under policies are 

incurred at the commencement of the policy or when the premiums are 
increased and are recovered by means of charges which are effected over 
the term of the policy. Further that when the policy charges are calculated 
it is assumed that the premiums would be paid up to the end of the policy 
term and therefore if the premiums are discontinued, the insurer is unable 
to recover the costs. 

 
[4.23] P G Jonker submitted that in order to recover the expense of altering the 

policy and the loss resulting from such alteration, the insurer will reduce 
the fund values of the policy by making an early retirement adjustment.  
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[4.24] P G Jonker submitted that from 1 December 2006 the Statement of Intent 
was promulgated to confirm the legal position regarding the operation of 
retirement annuities and policies. Further that this implied that the insurers 
would provide certain minimum policy benefits and values which are 
regarded as fair and acceptable. 

 
[4.25] P G Jonker submitted further that the regulations provided that where a 

member retired from the fund before the maturity date then he/she would 
receive at least 65% of the fund value. Further that the fund value of policy 
13904204x8 on 1 May 2003 amounted to R87 007. 49 and that the early 
terminations charge of R9 717. 57 was deducted. 

 
[4.26] P G Jonker submitted that the Statement of Intent allowed usage of 

market value adjusters to adjust the book value account to revert and shift 
the investments risk from the client to the life office and that if the insurer 
does not adjust as such, the remaining members of the respondent would 
have to be responsible to pay the difference between the values for the 
members who retired early. 

 
[4.27] P G Jonker submitted that the value for policy 14215787x4 on 1 May 2003 

was R331 819.93 and that the market adjustment value was R59 727.57. 
 
[4.28] P G Jonker concluded that the values of both policies were adjusted in 

terms of the Statement of Intent and paid in terms of the rules of the 
respondent further that same were calculated as requested for in term of 
sections 46 and 52(3) of the Insurance Act (sic). 

 
5. Determination and reasons therefor 
 
[5.1] A Statement of Intent was signed by the long term insurance industry and 

the Minister of Finance in December 2005 to set minimum standards on all 
policies where savings was the primary objective and where policy holders 
made contractual changes to their policies, such as stopping or reducing 
their premiums. The Statement of Intent was implemented from 1 
December 2006.  Qualifying policies in the six year period between 1 
January 2001 and 1 December 2006 were enhanced to the minimum of 65 
% of the fund value. This meant that all retirement annuity funds and 
endowments which became paid-up, or where premium reductions took 
place were automatically enhanced to the minimum value of 65% of fund 
value or investment account 

 
[5.2] It should be noted that an insurance policy is in essence an agreement 

between the policy holder and a long term insurance company in terms of 
which the latter is to provide a specified benefit at the dates of maturity 
provided that the agreement premiums are paid for the agreed premium 
paying term. This means that the policy holder or the complainant in this 
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regard will only become entitled to the benefits disputed in the policy if she 
or he pays the agreed premiums for the agreed premium term. 

 
[5.3] The respondent and the complainant can only act in terms of the rules as 

they are required in terms of section 13 of the Act which reads as follows: 
   
  “13. Binding force of rules  

Subject to the provisions of this Act, the rules of a registered fund shall be 
binding on the fund and the members, shareholders and officers thereof, and on 
any person who claims under the rules or whose claim is derived from a person 
so claiming.” 

 

[5.4] The respondent has acted in terms of the Act, its rules, the Statement of 
Intent and the Long Term Insurance Act, therefore this office cannot 
compel the respondent to act contrary to the legislative requirements. 

 
6. Relief 
 
[6.1] The complaint is dismissed. 
 

 
DATED AT JOHANNESBURG ON THIS            DAY OF                    2008. 
 
 
 
Yours faithfully 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


