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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 OF 1956 (“the Act”): L D PONTO (“the Complainant”) v 
SOUTH AFRICAN RETIREMENT ANNUITY FUND (“First Respondent”) 
& OLD MUTUAL LIFE ASSURANCE COMPANY (SA) LIMITED (“Second 
Respondent”) 

 
 
1.0 . Introduction 
 

1.1  This complaint concerns the refusal by the first respondent to transfer 
the fund value of the complainant to another registered retirement fund 
of his choice prior to him attaining the age of 55 years.  

 
1.2 The complaint was received by this office on 28 October 2005. On 31 

October 2005 a letter acknowledging receipt of the complaint was sent 
to the complainant. On the same date a letter was dispatched to the 
second respondent, which is the first respondent’s underwriting insurer 
and administrator, requesting them to submit their response to the 
complaint by no later than 21 November 2005. A response was 
received on 21 November 2005. 

 
1.3 After considering all the written submissions presented, it is considered 

unnecessary to hold a hearing in this matter. The determination and 
the reasons therefor appear below. 

 
2.0.  Background facts 
 

2.1 The complainant applied for membership of the first respondent in 
January 1999. The respondents accepted his application and he 
became a member from that month commencing with monthly 
contributions of R150, which he increased to R1 300 a month in 
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October 2002. The complainant chose the “flexi bonus” investment 
option and opted for a retirement date of 1 March 2015.  

 
2.2 The complainant kept track of his investment through the years and 

states in his complaint that he is “very concerned about the fact that 
the policy is not providing the expected returns I envisaged.” 
Presumably believing that other retirement annuity funds would offer 
better long-term investment returns, the complainant wrote to the 
second respondent on 22 September 2005 advising that he wished to 
transfer his accumulated fund value in the first respondent to the Allan 
Gray Retirement Annuity Fund. The second respondent wrote back to 
the complainant, advising him that this would not be possible until the 
age of 55 years at the very least, except in the case of an early 
retirement due to ill health. Since the complainant was 46 years old at 
the time he was not permitted to transfer to another retirement annuity 
fund. 

 
3.0. Complaint 
 

3.1   The complainant complains that he should be permitted to transfer his 
accumulated fund value to another approved retirement annuity fund of 
his choice without having to wait until he turns 55 years of age. 

 
4.0.  The response 

 
4.1  The respondents sent a joint response on 21 November 2005. They 

confirmed the complainant’s membership of the first respondent and 
the nature of the complainant’s complaint, viz. the respondents’ refusal 
to permit transfer to another approved retirement annuity fund.  

 
4.2 The respondents state that the first respondent’s rules do not allow for 

the transfer of a member’s fund value to another fund before the age of 
55 years. While they are aware that the Income Tax Act, 58 of 1962 
allows for members’ total interest in an retirement annuity fund to be 
transferred to another approved retirement annuity fund, this will only 
be the case if the specific fund’s rules makes provision for this. Since 
the first respondent’s rules do not provide for this, they cannot allow 
the first respondent to transfer to another approved retirement annuity 
fund before the age of 55. When the complainant applied for 
membership he bound himself to the rules of the first respondent and 
the benefit would only become payable on 1 March 2015.   

 
5.0  Determination and reasons therefor 
 

5.1 The question of the absence in a retirement annuity fund’s rules of a 
member’s right to transfer to another approved retirement annuity fund 
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before the age of 55 years, and particularly the duty placed on the 
board of trustees to act in the best interests of the members in that 
regard, was recently fully canvassed in H C Browne v South African 
Retirement Annuity Fund and Others [2006] 4 BPLR 311 (PFA) at 
paragraphs [80] to [89], as follows: 

 
“When the Income Tax Act was amended in 1998 to allow for transfers 
between approved retirement annuity funds prior to age 55, the board of 
trustees of all such funds had a duty to consider whether the rules should be 
amended to allow for such transfers. In terms of rule 7.1, only the board of 
trustees has the right to amend the rules of the fund and such amended rules 
must be approved by the South African Revenue Service and the Registrar of 
Pension Funds.  
 
When determining whether the rules should contain such a provision, the board 
of trustees must act in the best interests of the members of the fund.  Now, 
there can be no doubt in my view that absence of a rule allowing transfer prior 
to retirement, and instead locking in members until age 55 or chosen retirement 
date (whichever occurs last), is clearly in the interests not of members but of 
the underwriter of the fund. The implications of that are that the trustees of 
SARAF are failing to comply with their various statutory duties by not having 
such a rule. The Pension Funds Act, Competition Act, and Income Tax Act are 
all clear in their provisions as have already been discussed. It is the trustees’ 
duty now to ensure that the rules of SARAF comply with those provisions... 
 
Allowing members the right to move between retirement annuity funds (which 
they voluntarily joined in the first instance, as opposed to occupational pension 
and provident funds where one is in many instances obliged to join the fund 
upon commencement of employment) surely must be in the best interest of 
fund members, especially where they are unhappy with the existing fund’s 
costing structures, management of the fund and investment returns. It will also 
serve as an incentive to the board and the underwriter to perform at a level 
which is satisfactory to the members. The absence of a pre-retirement transfer 
rule clearly protects the interests of the underwriter. As stated above, even 
though appointed by the underwriter (and in many instances also employees of 
the underwriter), the trustees cannot serve the interests of the underwriter at 
the expense of the members.” 

 
5.2 The principles that arose in that case are of equal application here, i.e. 

the complainant has requested that the respondents allow him to 
transfer to another approved retirement annuity fund, but the second 
respondent has refused his request. This tribunal shall therefore make 
provision in its order for remedial action by the trustees to rectify this 
unsatisfactory situation.  

 
6.0. Relief 
 
 The order of this tribunal is as follows: 
 

[6.1] The board of trustees of the first respondent is hereby directed to 
submit a rule amendment to the Registrar of Pension Funds allowing 
for the transfer of members to other approved retirement funds prior to 
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retirement, within four weeks of the date of this determination.  
 

[6.2] Upon registration of the transfer rule referred to in paragraph 6.1 the 
fund is further ordered to transfer the complainant’s total interest in the 
first respondent  to another approved retirement fund of his choice, 
within two weeks of the registration of the rule amendment (should the 
complainant still wish to transfer). 

 
SIGNED IN JOHANNESBURG ON THIS DAY OF  2007 
 
Yours faithfully 
 
 
 
 
 
 
___________________ 
MAMODUPI MOHLALA  
PENSION FUNDS ADJUDICATOR 
 


