
  

 

 

 

 

 
M Mohlala (Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj (Snr 
Assistant Adjudicator), M Ndaba (Snr Assistant Adjudicator), M Daki (Snr Assistant Adjudicator), E de la Rey (Snr Assistant 
Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), S Gcelu (Assistant Adjudicator), M 
Ramabulana (Assistant Adjudicator), S Mothupi (Assistant Adjudicator), P Mphephu (Assistant Adjudicator), C Seabela (Assistant 
Adjudicator), P Myokwana (Assistant Adjudicator), L Nevondwe (Assistant Adjudicator), AP Lehana (Assistant Adjudicator), S 
Mokgara (Assistant adjudicator), L Molete (Assistant Adjudicator), T Nawane (Assistant Adjudicator) 
 
 
Financial Manager: F Mantsho, Accountant: R Soldaat  

 

HEAD OFFICE 
Johannesburg 

2nd Floor, Sandown House 
Sandton Close 2, Sandton, 2196 
PO Box 651826, Benmore, 2010 

Tel (011) 884-8454 � Fax (011) 884-1144 
E-Mail: enquiries-jhb@pfa.org.za 

 
Cape Town 

2nd Floor, Oakdale House, The Oval  
Oakdale Road, Newlands, 7700  

P O Box 23005, Claremont, 7735 
Tel (021) 674-0209  �   Fax (021) 674-0185 

E-mail: enquiries@pfa.org.za 
Website: www.pfa.org.za 

 

   Please quote our reference: PFA/GA/11378/2006/VPM 
    
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT NO 24 OF 1956 (“the Act”):  J STRYDOM (“the complainant”) v SOUTH 
AFRICAN RETIREMENT ANNUITY FUND (“first respondent”) and OLD 
MUTUAL LIFE INSURANCE LIMITED (“second respondent”)    

 
1. Introduction 
 

1.1 This complaint concerns the distribution of a death benefit by the first 
respondent upon the death of its member Mr. B H J Strydom (“the 
deceased”).   

 
1.2 An initial complaint was received by this office on 03 November 2006. A 

letter was then sent to the complainant acknowledging receipt thereof and 
dated 06 December 2006. On the same day, a letter was sent to the first 
and second respondents informing them about the complaint and giving 
them until 08 January 2008 to respond to the complaint. A response was 
received from the first respondent on12 December 2006.  A response, 
which was copied to the complainant, was received from the second 
respondent on 20 December 2006. The complainant made further 
submissions on 02 February 2007. 

 
1.3 Consequent to considering all the relevant submissions, it is considered 

unnecessary to hold a hearing in this matter. The determination and 
reasons thereof follow.  

 
2. Factual Background 
 

2.1 Policies 2758538, 3794709 and 8529261 were taken out by the first 
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respondent for the benefit of the deceased. The second respondent is the 
administrator of the first respondent. The deceased passed away on 09 
May 2006. The complainant is the deceased’s son. During his lifetime, the 
deceased was married to Mrs. JM Strydom, who passed away on 14 may 
1992. From their marriage two children were born, J Strydom (the 
complainant) and M C Swart (the complainant’s sister) both of whom are 
now majors. The deceased’s children were nominated as beneficiaries 
under policies 2758538 and 3794709 on an equal basis.  

 
2.1 On 06 March 1993, the deceased entered into his second marriage and this 

marriage subsisted until the time of his death. No children were born from 
this marriage. Upon the death of the deceased, the trustees of the first 
respondent in accordance with section 37C of the Act decided to pay 100 
percent of the proceeds of the three policies to the deceased’s spouse. 

 
3. Complaint 
 

3.1 The complainant is aggrieved with the decision of the first respondent’s 
trustees to pay the proceeds of the deceased’s policies to the deceased’s 
surviving spouse. 

 
4. Second Respondent’s Response 
 

4.1 The second respondent advised that upon the death of the deceased, the 
trustees of the first respondent in accordance with section 37C of the Act, 
investigated the deceased’s circumstances and it transpired that the 
deceased had left three dependants as per the definition of a dependant 
set out in section 1 of the Act.    

 
4.2 The trustees of the first respondent then proceeded to investigate all three 

dependants’ circumstances. In respect of the deceased’s surviving spouse, 
it transpired that she was 62 years of pensioner. The sources of her income 
are two pensions totaling R1900.00, a boarder who pays her R1500.00 and 
she earns R2200.00 for taking care of children. Her total monthly expenses 
of R5 695.00 exceeded her total income. It further transpired that the 
deceased’s surviving spouse had back problems and she might not be able 
to take care of children for much longer due to her health. In terms of the 
deceased’s last will, the deceased’s widow was awarded usufruct over the 
deceased’s house and furniture until her death or remarriage.   

 
4.3 As regards the deceased’s daughter, the first respondent’s trustee’s 

investigations revealed that she is 39 year old; she is a legal secretary and 
is married out of community of property with three children. Her monthly 
income is R10 800.00 and her total monthly expenses are R10 471.44. She 
is of good health. She is heir to half of the deceased’s estate which consists 
of immovable property worth R335 000.00 and movable property worth R2 
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385.00. She is furthermore a beneficiary of 50 percent of the death value of 
a separate endowment policy which was taken out by the deceased with 
the second respondent. She received R84 435.37 from it on 11 August 
2006. 

 
4.4   As regards the complainant, it transpired that he is 36 years old; he is a 

social worker in the United Kingdom and is still single. His gross monthly 
income amounts to £3 750.00, his monthly expenses amount to £3 177.72 
and is of good health. The complainant is heir to half of the deceased’s 
estate which consists of immovable property worth R335 000.00 and 
movable property worth R2 385.00. The complainant is the beneficiary to 
50 percent of the death value of a separate endowment policy which was 
taken out by the deceased with the second respondent. He received R84 
435.37 on 11 August 2006. 

 
4.5  On 02 November 2006, the trustees of the first respondent telephoned the 

deceased’s spouse and informed her of the complaint received from the 
complainant. On 16 November 2006, the deceased’s spouse wrote a letter 
to the trustees of the first respondent in which she advised that she is 
currently receiving treatment from a psychiatrist for trauma   and delayed 
shock with regards to her spouses’ death and that she had been informed 
by the national Treasury that the deceased’s pension benefit is 
approximately R150 000.00 less than anticipated. She further advised that 
the deceased’s house which she currently occupies is in dire need of repair 
as it has huge cracks on the wall; it needs electrical rewiring and has a 
leaking roof. She is further not yet covered by the deceased’s medical aid 
and must currently pay cash for her chronic medication, which costs about 
R2 438.00 per month. Her pharmacy account currently amounts to R6 
762.00 and once she is covered by the deceased’s medical aid she will 
exceed the chronic medication limit of R6 000.00 per month within 3 
months. She further advised that her monthly income has now reduced to 
R4 044.87 as she is no longer taking care of children and that her current 
expenses including her medication amounts to R7 388.81 per month. 

 
4.6  In view of all the information obtained by the trustees of the first 

respondent, they considered it equitable to allocate 100percent of the death 
benefit of all three policies to the deceased’s spouse. In reaching this 
decision, the trustees of the first respondent took into account the parties’ 
respective ages, their financial circumstances, their extent of dependency 
and their ability to maintain themselves, their future earning potential and 
their prospects for their future as well as their health.  

 
5. Determination and reasons thereof 
 

5.1 The duties of the trustees to make an equitable distribution and the factors 
to be considered were recently fully canvassed in Kipling v Unilever South 
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Africa Pension Fund (1) [2001] 8 BPLR 2368 (PFA) at paragraph 16, where 
the Adjudicator having had a look at section 37C (1)(bA) of the Act 
remarked that in making an equitable distribution amongst the dependants, 
the fund needs to consider the following factor in respect of beneficiaries:- 

         
      5.1.1   The age of the beneficiaries 
 
      5.1.2   The relationship with the deceased 
 
      5.1.3   The extent of dependency 
 
      5.1.4  The wishes of the deceased, which may be expressed in his 

nomination form, last will and 
 
      5.1.5  Financial affairs of the beneficiaries including their future earning 

capacities and or potential. 
 
5.2 The complainant is 36 years of age and his sister is 34 years old. They are 

both financially independent individuals who have promising future earning 
capacities due to the positions they hold and their state of health. From the 
written submissions that are available, it seems that the deceased has a 
good relationship with both his children hence he nominated them as 
beneficiaries on two of his three policies and further, they are heirs to his 
estate. The same can be said of the deceased’s spouse since she has 
usufruct over the deceased’s house and furniture until her death or 
remarriage. The deceased’s spouse however is a 62 years old woman who 
is also a pensioner, her health is slowly deteriorating and her income is 
likely to reduce due to her deteriorating health. She has reduced chances 
of finding employment because of her age and health and has no other 
source of income as she has no children to rely on for financial support.     

 
5.3 The complainant submitted that he and his sister should have received the 

proceeds of the death benefit of the two policies where they were 
nominated as beneficiaries. However, the Adjudicator in the matter of Van 
Zelser v Sanlam Markets Retirement Fund and Others [2003] 2 BPLR 4420 
(PFA) in response to the ground that the nomination form had been 
ignored, held that section 37C of the Act was enacted to protect 
dependency even over the clear wishes of the deceased. Thus, the mere 
fact that the deceased in the instant matter had nominated the complainant 
and his sister as beneficiaries to 50 percent of the death benefit on two 
policies does not per se entitle them to the percentage of the benefit. The 
trustees are entitled to make a distribution at odds with the nomination form 
provided that they properly exercise their discretion as set out in section 
37C of the Act. This tribunal is of the view that the decision of the trustees 
properly exercised their discretion in terms of section 37C of the Act.      

 



 

 

5 

5.4 In this instance the complaint cannot succeed and it is hereby dismissed.     
 
 
DATED at JOHANNESBURG on this   day of   2008. 
 
 
 
Yours faithfully 
 
 
 
 
_______________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 


