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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956: H NEWBY v LIFESTYLE RETIREMENT ANNUITY 
FUND & LIBERTY GROUP LTD 
 
INTRODUCTION 
 

1. Having considered the complaint that was received by this office on 8 
June 2005 as well as further written submissions, I consider it 
unnecessary to hold a hearing in this matter.  My determination and 
reasons therefor appear below.   

 
2. In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund and administrator on 20 January 2006. The parties 
were given 30 ordinary days to settle the matter failing which this office 
would determine the complaint in the ordinary course. Many complaints 
were settled on this basis but the settlement terms were not divulged to 
this office. However, on 17 March 2006 we were informed that the parties 
in this complaint had failed to reach a settlement in this case. The details 
of disagreement were not communicated to us. It is with that brief 
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background that we now determine this complaint in the ordinary course. 
 
3. The background facts are well known to all the parties, so I shall not 

burden this ruling by repeating them here.  
 
THE COMPLAINT 
 

4. Your complaint concerns the levying by the Liberty Group Limited (“the 
insurer”), in its capacity as the administrator and underwriter of the 
Lifestyle Retirement Annuity Fund (“the fund”), of a charge of R3 127.00 
against your investment account when you reduced your monthly 
contributions from R968 to R550.  You are aggrieved by the levying of the 
charge, and request me to issue a ruling on the legality thereof.    

 
THE RESPONSES 
 

5. No technical points have been raised by the respondents. The insurer 
states that when a policy is taken out certain expenses are incurred which 
relate to the issuing and maintaining of the policy.  It further states that the 
policy, at inception, is structured in such a way as to incorporate charges 
aimed at recovering the expenses incurred by the insurer, over the agreed 
period of membership. According to the insurer, it is the practice of all 
insurers, by virtue of the provisions of the Long Term Insurance Act, to 
establish rules governing the early termination of contributions and 
changes to the level of contributions.  In terms of those rules, the insurer 
submits, a table of percentages is set up for each term which, when 
applied to the investment value at various intervals, mirrors the actual 
expenses outstanding when contributions cease or are reduced 
prematurely, so as to recover those expenses.  The insurer concludes that 
because the policy is structured on actuarially calculated values on the 
basis that the original contribution will be paid until the selected retirement 
date, the contract does not allow for a reduction in contributions, and that 
should such a reduction occur, the relationship is no longer governed by 
the contract but by the rules established by the actuary for changes in 
contribution levels.   

 
6. The fund submits that for the reasons set out in the insurer’s response, 

this complaint should be dismissed.  
 
DETERMINATION AND REASONS THEREFOR 
 

7. There is no merit in the insurer’s submission that the terms of the policy 
document (contract) do not apply when a member reduces contributions 
from what was initially agreed upon.  In fact, both the provisions of the 
policy document and the rules of the fund should govern all conceivable 
situations relating to the membership of the fund, the rights, benefits, 
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obligations and duties arising therefrom, and the termination thereof. 
Specifically, rule 4.2 provides that a member and any person claiming any 
benefits arising out of the member’s membership of the fund is bound by, 
among others, the rules and any other documents signed by the member 
in connection with any application for membership of the fund and the 
insurance of the liabilities of the fund in respect of the member’s 
membership.   

 
8. Section 13 of the Act puts the issue of the binding effect of the rules of a 

registered fund beyond doubt.  
 

9. Thus, what is not disclosed in either the rules or the policy document 
cannot be binding on the member, nor can the fund (and any service 
provider contracted by the fund to perform some of its duties) purport to do 
what is not set forth in the rules (See Tek Corporation Provident Fund & 
Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).   

 
10. The rules and the policy document are both silent regarding the levying of 

a charge by reason of a member having reduced his/her monthly 
contributions.  There is also no provision in the rules that authorizes the 
accelerated recoupment of outstanding expenses when a member has 
reduced his/her contributions.   

 
11. The trustees of the fund are, moreover, under a duty to ensure that the 

terms of any underlying contract taken out in respect of, and for the benefit 
of, a member are adhered to by the other contracting party. They may not 
simply wash their proverbial hands of all responsibility.  Section 7C of the 
Act codifies the common law fiduciary duty owed by trustees to the 
beneficiaries on behalf of whom they hold trust assets.  In this sense 
members are in a similar position to trust beneficiaries.  Section 7C 
provides that the object of a board shall be to direct, control and oversee 
the operations of the fund in accordance with the applicable laws and rules 
of the fund.  

 
12. The section further provides as follows: 

 
“(2) In pursuing its object the board shall- 
 

(a) take all reasonable steps to ensure that the interests of members in terms of 
the rules of the fund and the provisions of the Act are protected at all times, 
especially in the event of an amalgamation or transfer of any business 
contemplated in section 14, splitting of a fund, termination or reduction of 
contributions to a fund by an employer, increase of contributions of 
members and withdrawal of an employer who participates in a fund; 

 
(b) act with due care, diligence and good faith; 

 
(c) avoid conflicts of interest; 
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(d) act with impartiality in respect of all members and beneficiaries”. 
 

13. As Davis J stated in the De Beer judgment (at 660D-E), the fund cannot 
simply be treated as an illusionary go-between between the members and 
the insurer.  It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.  On the issue of the 
charges levied by the insurer, Davis J stated as follows (at 663E-G):  

 
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment thereof 
among beneficiaries are considerations of which account must be taken by 
Applicant’s management committee.  Similarly, the reasonableness of investments 
effected and maintained by the insurer for the fund from time to time should be 
examined by the management committee, if the latter is to fulfill its fiduciary 
responsibilities to members.  In addition, the adequacy of disclosure of information 
which is critical to the interests of members, such as an adequate and fair 
explanation as to the meaning of documents which provide illustrative values at the 
inception of the contract as well as the adequacy of disclosure by the insurer to 
members from time to time, must, in the light of the analysis advanced, comprise part 
of the responsibilities of the management committee of applicant.” 

 
14. For the above reasons, I am satisfied that the fund was not entitled to 

permit the above reduction to your benefit since it was not authorized by 
the rules or by the terms of the policy between the fund and the insurer.   

 
Relief 
 

15. The order of this tribunal is therefore the following: 
 

15.1. It is hereby declared that the respondents had no authority in law to 
levy the charge of R3 127.00 against the complainant’s investment 
account solely by reason of her having reduced her contributions to 
the fund.  

 
 
 
15.2. Liberty Group Limited (in its capacity as the administrator and/or 

investor of the assets of the fund) is ordered to, within six weeks of 
the date of this ruling, credit the complainant’s investment account 
with the amount of R3 127.00, together with interest thereon at the 
rate of 15.5% per annum, calculated from 1 September 2005 to the 
date of such crediting. 

 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2006 
 
 
Yours faithfully 
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……………………….. 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
 


