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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – MK SERIPANE (“the 
complainant”) v LIFECARE GROUP HOLDINGS PROVIDENT FUND 
(“the first respondent”) AND ALEXANDER FORBES FINANCIAL 
SERVICES (“the second respondent”)  

 
1. Introduction 
 
[1.1]  The complaint concerns the amount of the withdrawal benefit that was 

paid to the complainant following her retrenchment on 30 April 2006. 
 
[1.2] The complaint was received by this office on 17 January 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 8 February 
2007. On the same date a letter was dispatched to the respondents giving 
them until 9 March 2007 to file their responses to the complaint.  

 
[1.3] A response was received from Mr ED Billinghurst, the principal officer of 

the first respondent, on behalf of the respondents on 9 March 2007. This 
response was forwarded to the complainant on 11 April 2007 and her 
further submissions were sought by 25 April 2007, in the event that she 
wished to make any. On 20 April 2007, this office received the 
complainant’s further submissions.  

 
[1.4] Having considered the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be considered. My determination 
and reasons therefor appear below. 
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2. Factual Background 
 
[2.1] The complainant was employed by Randfontein Hospital (“the employer”) 

from 6 November 1973 until she was retrenched on 30 April 2006. The 
complainant was a member of the first respondent by virtue of her 
employment with effect from 1 May 1981.  

 
[2.2] Upon the termination of her employment, the complainant became entitled 

to receive a withdrawal benefit from the first respondent. The first 
respondent paid the complainant a net amount of R236 773.28 as her 
withdrawal benefit.  

 
3. Complaint 
 
[3.1] The complainant is not satisfied with the amount that was paid to her as a 

withdrawal benefit. She contends that her withdrawal benefit was paid in 
two installments by the first respondent. However, she submitted that she 
was made to believe that there would be a further payment after she 
raised her dissatisfaction regarding the amount that was paid to her.  

 
[3.2] Further, the complainant submitted that she is entitled to receive a portion 

from the revenue that was created through a bulking process by the 
second respondent.   

 
4. Response 
 
[4.1] Mr ED Billinghurst, the principal officer of the first respondent, filed a 

response on behalf of the respondents. He submitted that the quantum of 
the withdrawal benefit that was paid to the complainant was made up as 
follows: 

 
Gross Benefit      R341 705.99 
Less HomePlan Life Healthcare    R53 996.19 
Less Tax      R54 648.63 
Add LPI       R3 712.11 
Net benefit      R236 773.28 

 
[4.2] He indicated that the benefit was paid in three installments on the 8th, 9th 

and 25th October 2006 respectively. Thus, he submitted that the 
complainant was paid her full benefit following her retrenchment and that 
she has no further claim against the first respondent.  

 
[4.3] Further, Mr ED Billinghurst submitted a schedule of payments that were 

made to the complainant which reads as follows:  
 

Payee Bank Account/ Policy        
Method 

Amount   Date 

Homeplan Life ABSA Bank.             R53 996.19 09/10/2006 
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Healthcare 
Provident Fund 

1063852705 EFT 

K Seripane First National Bank 
62043917858 

         
EFT 

R200, 000.00     09/10/2006 

K Seripane First National Bank. 
62043917858 

         
EFT 

R36,773.28 25/10/200
6 

Total of Payments 
made 

  R290.769.47  

 
[4.4] With regards to the issue of bulking, he pointed out that the second 

respondent commenced the bulking practice in 1996. He indicated that 
bulking is a practice whereby the second respondent approaches a 
banking institution in order to negotiate a favourable interest rate in 
respect of the various funds’ current accounts held with that particular 
bank. Further, he averred that the bulked assets were not held in the 
second respondent’s account but continued to be held separately in the 
name of the fund in compliance with the Act and the Financial Institution 
Act of 2001.  

 
[4.5] He further submitted that the second respondent earned a variable fee 

from the bank from 1996 until September 2004. Further, he indicated that 
the first respondent was not aware of any remuneration earned by the 
second respondent as a result of the bulking process until 2004. However, 
he pointed out that the complainant received her benefit as defined in the 
first respondent’s rules. Moreover, he submitted that the complainant’s 
benefit is not related to any interest earned on the first respondent’s bank 
account as a result of bulking.  

 
5. Determination and reasons therefor 
 

[5.1]  The issues that fall for determination are firstly,  whether the complainant 

is entitled to receive a further amount from the first respondent and 

secondly, whether she is entitled to receive a benefit as a result of the 

bulking process.  

 

[5.2]  The payment of any benefit that is due to a member of a fund is regulated 

by the fund’s rules. Rule 7.2 of the first respondent’s rules reads as 

follows: 

 

     “Redundancy or Retrenchment 

            If a Member who is not qualified to retire in terms of Rule 5 leaves Service as 

the result of his having been declared redundant or having been retrenched, 

then he shall become entitled to his Fund Credit at the date of leaving Service.” 

 

[5.3]  The first respondent’s rules define “fund credit” as follows: 
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 “Fund Credit” means for each Member at any particular date the sum of:-  

 

              (a) his Member’s Portion; 

 

        and 

  

  (b) his Employer’s Portion.”   

 

 [5.4]  The respondents submitted a breakdown of the complainant’s withdrawal 

benefit which shows that her fund credit amounted to R341 705.99 at the 

time of her retrenchment. It was further indicated that a net amount of 

R236 773.28 was paid to the complainant in three installments on the 8th, 

9th and 25th October 2006 respectively.  

 

[5.5]  The complainant alleges that she received only two installments and that 

the third installments was not paid to her. However, the respondents 

submitted a schedule of payments that were made to the complainant 

following her retrenchment. The schedule indicates that two installments 

were made into the complainant’s bank account on 9 and 25 October 

2006. A further amount of R53 996.19 from the complainant’s gross 

benefit was paid to ABSA in respect of a home loan she received from 

Homeplan life Healthcare on 9 October 2006.  

 

[5.6]  Although the complainant alleges that a third installment was not paid to 

her, she failed to submit anything to dispute the respondents’ submission 

that the third installment was paid to ABSA in respect of her home loan 

with Homeplan Life Healthcare. Further, the complainant failed to dispute 

the calculation of her benefit by the first respondent. It is clear that the first 

respondent was within its rights to deduct the amount that the complainant 

owed in respect of her home loan in terms of section 37D(a) of the Act.  

 

[5.7]  The apposite portion of section 37D(a) of the Act reads as follows: 

   “A registered fund may- 

 

(a) deduct any amount due to the fund in respect of- 

 

(ii)  any amount for which the fund becomes liable under a guarantee 

furnished in respect of a member for a loan granted by some other 

person to the member in terms of section 19(5), from- 

 

 (aa) the amount of the benefit to which the member or a 

beneficiary becomes entitled in terms of the rules of the 
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fund.”  

 

[5.8]  It is further evident that the complainant signed a form from the employer 

in terms of which she authorized the first respondent to deduct any monies 

owing to it in respect of loans and advances from her benefit. Further, 

there is a section in the complainant’s benefit statements which reads as 

follows: 

 

          “Note that in the event of a loan having been extended by the Fund or a Financial 

Institution for housing purposes, your withdrawal benefit will be reduced by the 

amount still owed to the Fund at the date of your termination of membership.”  

 

[5.9]  Moreover, the first respondent confirmed that it stood as a guarantor for 

the complainant in respect of the complainant’s home loan. Thus, the first 

respondent complied with the provisions of section 37D(a) in deducting the 

amount of the loan from the complainant’s benefit (see Mahlangu v PEP 

Stores Ltd Provident Fund [2001] 9 BPLR 2497 (PFA) at 2500B-D).  

 

[5.10] As regard the issue of bulking, it is clear that the respondents admit that 

there was bulking of the first respondent’s current account by the second 

respondent from 1996 to September 2004. The first respondent indicated 

that it was not aware of any profit earned by the second respondent as a 

result of bulking until 2004. However, the complainant submitted that she 

is entitled to receive a portion of the profit that was created through the 

bulking process.  

 

[5.11] It is trite law that he who alleges must prove both the facts constituting the 

basis of his claim, as well as the extent of the loss or damage suffered. In 

a civil action like the present one, the standard of proof required is proof 

on a balance of probabilities. It appears that the complainant is basing her 

claim on a delict as she alleges that she has been financially prejudiced 

and has not received what was due to her as a result of bulking. In order 

to succeed in this regard the complainant has to prove that there was an 

act or omission, wrongfulness, loss and a causal link between the wrongful 

act or omission and the loss.  

 

[5.12] The complainant has not proved the nature of her right or interest that has 

been infringed and how that right or interest was infringed. Although the 

second respondent is bound by the administration agreement between it 

and the first respondent to account to the latter for any remuneration 

earned as a result of the bulking practice, no such contractual relationship 

exists between individual members of the first respondent and the second 
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respondent. The duty to disclose relevant information relating to profit 

earned as a result of bulking rests with the second respondent in respect 

of the principal (first respondent) and not to the beneficiaries of the 

principal.  

 

[5.13] As a member of the first respondent, the complainant’s entitlement as 

against the first respondent is set out in the rules of the first respondent. 

The benefit in question was an amount representing her fund credit as at 

the date of retrenchment. In light of the fact that the practice of bulking 

was carried out on the first respondent’s current account and not on its 

other investments, as well as of the nature and use of the current account, 

the practice did not have any impact on the benefit that was paid to the 

complainant. Thus, the calculation of the complainant’s fund credit in the 

fund was not adversely affected thereby.  

 

[5.14] Therefore, I am of the view that the complainant did not suffer any loss in 

this regard. 
 
[5.15]  In the result, the complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
Yours faithfully 
 
 

 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


